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HOPMATUBHO-MPABOBI FAPAHTIi CYA/IB CYAIB 3ATANbHOI

FOPUCOUKLII 3A KOHCTUTYLIEO YKPAIHU

€ropoBa B.C.

doueHm chakynbmemy couiosioaii i npasa

HaujoHanbH020 mexHiYHo20 yHisepcumemy

YkpaiHu «Kuigcbkuli nonimexHiyHut iHcmumymy

K.f0.H., GoueHm

YinbHe Micue cepen rapaHTin OisnbHOCTI cygdiB CyAdiB 3aranbHOl pUCAMKUIT nocigaloTb
HOpMaTMBHO-NPaBoBi rapaxTili. lMpoBigHe Micue B cCUCTEMi JaHOro BuAy rapaHTii Hanexutb
HopMam KoHCTuTyuii YKpaiHn Ta KOHCTUTYLINHMM 3aKOHaM.

BugHoe mecTo cpegm rapaHTun OesTenbHOCTU CyAen CygoB OOLen HopUCAMKUUN 3aHUMatoT
HOpMaTUBHO-NpPaBOBble rapaHTui. Beayuiee MecTto B cucTeMe [JaHHOMO Buaa rapaHTun
npuHaanexmnt Hopmam KoHCTUTyummn YKpauHbl M KOHCTUTYLIMOHHBIM 3aKOHaM.

Prominent among the guarantees of judges of courts of general jurisdiction are taken by legal
guarantee. The leading role in this type of security system belongs to the Constitution of Ukraine
and constitutional law.

KnroyoBi cnoBa: cyagi, gianbHicTb cyaanis, cyam 3aranbHOT OpUCAUKLIT, HOpMaTUBHO-NPAaBOBI
rapaHTii, KoHCTUTYUis YKpaiHu..

MoctaHoBKa npobnemwu. Y cyyacHMx ymoOBax pO3BUTKY YKpaiHM $K He3anexHoi,
AEMOKpaTMYHOI i NpaBoBOi Oep)kaBun 0cobNMBOI akTyanbHOCTI HabyBae npobrnema HopMaTUBHO-
NPaBOBUX rapaHTii QisnbHOCTI CyaiB cyaaiB 3aranbHOT OPUCANKLIT.

AHani3 pocnipkeHb i nybnikauin. AHania oOKpeMux acnekTiB 3asHadeHoi npobnemu
3ycTpivaeTbCsa y npaudax ykpaiHcbkux gocnigHukis. 'powesoro tO.M., Boviko B.®., Moropino B.®.,
CkakyH O.®., Mockeiya JI.M Ta iHwwux aBTOpiB. [PyHTOBHI PO3poBkM 3 MpoBnemu rapamTiil
MICTATBCA B AOCHIMKEHHAX POCINCbKMX BYeHux: AbpocumoBa E. B., MotbBunaeka E.A. Ta iHwi
HaykoBUiB. Ha xanb, dyHoameHTanbHMX HayKoBUX OOCHimXeHb, 6e3nocepedHbO MPUCBSAYEHMX
npobnemi rapaHTin AisnbHOCTI CyaAiB CyaiB 3aranbHOI FOPUCAMKLIA, oOMansb.

dopmMynioBaHHA uLinen craTTi. 3 ornagy Ha Take, B Ui CTaTTi MAaeMO Ha METi PO3rNsAHYTH
HOpMaTMBHO-NPAaBOBI rapaHTil AiANbHOCTI cyaaiB cyfiB 3aranbHOl topucaukuii 3a KoHcTuTyuiero
YkpaiHu Ha cydacHOMY eTani KOHCTUTYLINHOrO PO3BUTKY.

Buknag ocHoOBHOro martepiany AgocnigXeHHA. Buxogaun i3 3miCTy KOHCTUTYLIIMHUX 3aKOHIB,
BUAINAIOTb OpraHiyHi, HOMiHanbHi i opaUHAPHI 3aKOHW. 3a JOMOMOrOK OpPraHiYHNX KOHCTUTYLINHUX
3aKOHIB BHOCATBbCS 3MiHW, [OMOBHEHHSA, MOMNPaBKW [0 YUHHOI KOHCTUTYUIT i BKMOYalOTbCA $K
HeBig'eMHa YacTuMHa go camoro Tekcty OcHoBHoro 3akoHy abo goagaroTbes y bopmi nonpasok [1].
Mpoueaypa iX MNPUAHATTA | 3MiHM MakCMManbHO YCKMaAHEHi: NopsAoK iX MPURHATTS HiYMM He
BiOPI3HAETbCA Big MOpAAKY NpUAHATTA KoHcTuTyuii. HOMiHanbHUMKU € Ti KOHCTUTYLiVHI 3aKoHW,
nepenik i Ha3ea sknx nepegbayeHi B OcHoBHOMY 3akoHi. Lli 3akoHM € CBOEPIAHMM NPOOOBXEHHSM
KoHcTutyuii, ix nonoxeHHa B TekcT KoHCTUTyuii He BkmovawTbes. Lle — 30e6inblioro cratyTHi
aKTW, rofioBHE NPU3HAYeHHs AKUX — KOHKPEeTU3yBaTu 1 AeTarnisyBaTu MneBHi KOHCTUTYLiIMHI HOPMW.
MpuknagomM HOMiHaNBHOrO 3akoHy € 3akoH YkpaiHu “INpo cygoycTtpin i ctaTyc cyaais” [2].

[o HopMaTMBHO-NpaBOBUX rapaHTin Cnifd BiAHECTM N HOPMW iHLIMX rarnysen 3akoHO4aBCTBa,
30Kpema TpyaoBOro, afMiHiCTpaTUBHOrO, KpUMiHanbHOro, iHpopMaLinHOro ToLo.

MpiopnTeTHUM BUOOM KOHCTUTYLIMHO-NPaBOBUX FapaHTi AianbHOCTI cyadiB cyaiB 3aranbHof
HOPUCOMKLIT € HOPMaTUBHO-NPAaBOBI rapaHTil, LLLO € CYKYNHICTIO MPaBOBMX HOPM, 32 AOMOMOrOK0 AKUX
3abe3nevyeTbca peanisauia npae i cBoboa cyoadiB, NOpsAoK X OXOpoHM Ta 3axucty. [o
HOPMaTUBHO-NPaBOBUX rapaHTin HanexaTb HOPMW-MPUHUUNK, opUanYHa BiANoBidanbHICTL Ta
topuguyHi 0608’3k, nepepbayveHi OCHOBHMM 3akOHOM [epXaBW, KogeKkcamu, 3akoHamu Ta
NiA3aKkoHHUMW akTamu i MibkHapogHO-MpaBoOBMMY JOroBopamu.

BapTto 3ayBaxuTtu, WO B YKPAIHCLKi MOBI CMOBO “MPUHLUMUM’ BXMBAETBCH Y TPbOX 3HAYEHHSX:
no-nepLue, Sk OCHOBHE BUXigHE MOMOXEHHHA SKOi-HeOyAb HaykoBOi CMCTEMMU, Teopii, iAe0noriyHoro
HanpsAMy; no-gpyre, sk OCOOMMBICTb, MOKNageHa B OCHOBY CTBOPEHHSA abo 34iNCHEHHSs 4Yoro-
Hebyab, cnocid TBOPEHHSI YOrocb; i NMO-TPETE, SIK NMEPEKOHAHHS, NPaBWUIo, SKUM KEPYETbCHA XTO-
Hebyab y >xuTTi, nosegiHui [13, C.150153[(1. Kateropis “npuHUMn” y 3ragaHux 3HAYEHHSX
3aCTOCOBYETLCS LLOAO Pi3HOMAHITHUX coLianbHUX SIBULL, — npaBa, €KOHOMIKW, MOMiTMKK, Mopani
Towo. MoHATTA “npuHUMN” NPUUHATHE NuLe A0 TUX KaTeropiv, dki MOXyTb OyTM Ha3BaHi came
OCHOBOMOMOXHNMMW, OCKINbKM NPUHLIUM — Lie y3aranbHeHe BUPaXKeHHS CYTi BiANOBIAHOro SBMLLA, LLO
BigoGpakae 06’EKTMBHO iICHYHOUY peanbHICTb | 3aKOHOMIPHOCTI, SKi B Hill AitoTb. Y NOHATTI “rapaHTil
npae i cBoboA NMIOAMHK | TpOMagsHMHA” MPUHLUMNW MaloTb BITACHUIM 3MICT i hopMy, BigobOpaxyoum
TakuM YMHOM OCOBNMBY 3HAYYLLICTb KOHCTUTYLIMHO-NPABOBUX rapaHTil.
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3a CcBOEO MpaBOBOK MPUPOAOK HOPMAaTMBHO-MPABOBI rapaHTii 3aKpinsoTbCA B HOpMax-
npvHUMnax, npouecyanbHUX HOpMax, HOpMax, SKi BCTAHOBIIOKTh PUANYHI 060B’A3KM Ta HOpMax,
LLIO BCTAHOBNIOIOTb HOPUAMYHY BiANOBiganNbHICTL 3a NOPYLUEHHS 3aKOHOAaBCTBaA.

3HayeHHs1 HOpPM-MPUHLUWMIB, SIK rapaHTiB nNpaB i cBobo4 cyadiB momnsrae B TOMY, LO BOHU
BigoGpaXkatoTb CTYNiHb 3aXWULLEHOCTI OCHOBHMX MpaB cyaAdiB, Mipy cBoboam Ta ixHix o6’egHaHb,
B3aEMOMOB’sA3aHiCTb, EAHICTb OPUANYHUX NpaB | 060B’A3KIB.

Hopmu-npuHUMnM 9K rapaHTii KOHCTUTYUIMHUX MNpaB CyadiB CyAiB 3aranbHOi PUCAUKLIT
BUXOOATb 3 3aranbHOMNPaBOBUX NPUHLMMIB, SIKi OXOMMOTbL BCIO NPaABOBY CUCTEMY HALLIOI AepXaBu,
a came: NpyHLMMIB rymMaHiamy, couianbHoi cnpaBeanmMBoCTi, PiBHOMPABHOCTI, couianbHOi cBoboaw,
AeMOKpaTM3My, BepXOBEHCTBa npaea, 0bonineHoi BignosigansHOCTI cyanis i gepxasn (14, C.7907 .

KoHcTuTyuis YkpaiHu MicTuTb B cOBi HU3KY HOPM-NPUHLUMNIB, SKi € rapaHTiaMu npas i cBobog
cyoaiB cyaiB 3aranbHOI FOPUCAMKLIT, B TOMY YACTi HOPMU, SIKi NPOrofoLWYOTh:

1. T'ymaHiam abo noanHontbCTBO, SAKNA PO3KPMBAE OAHY 3 HAMBaXKIMBILLMX XapaKTEpUCTUK
npaea, AOMiHYBaHHSA B NPaBOBill CUCTEMI MPUPOAHMX HEBIQYYXXYBaHWUX npaB cyaai. Cnig BigmituTy,
Lo BrnepLle B icTopii YKpaiHn npumMat JOANHN HA4 OEePXaBOoo 3aKpinfeHWn Ha KOHCTUTYLIMHOMY
piBHi. Lle € oueBnagHuM, sikwo npoaHanisyBatn KoHctutyuito Ykpainn 1978 p., apyrui posgin sikoi
MaB Ha3By: “[epxaa i ocoba” 15, c. 2750, ToAi SK HUHIWHIA KoHCTUTyUil opyrMin po3ain mae
Ha3By: “lNpaBa, cBoboan Ta OOOB A3KM MOAMHM | FPOMAASHUHA”, TMM CaMMM NiAKPECoYM
NpaBoBUI CTaTyC NIOAWHW K BaXKNUBIWY couianbHy UiHHICTL. Lia Hopma-npuHumn Bigobpaxae
B3aEMOBIJHOCMHM CYCMiNbCTBA Ta OCOOMCTOCTI, BOHA € HEBIO'EMHOI $KICTHO 3aKOHHOCTI,
npasocynas, KpUMiHanNbHOT Ta BUNPaBHO-TPYOOBOI NOMITUKA AEPXKaBMy.

2. CouianbHy cnpaBeanuBeiCTb, Aka BunnuBae i3 3MmicTy cT. 1 OcCHOBHOro 3akoHy, KOTpa
nporonowye  YkpaiHy  couianbHO — gepxasow. CnpasBegnueicTb 9k 6HaraTorpaHHa,
OaraTOKOMMNOHEHTHa KaTeropis 3HaxoAuTb CBill NPosiB y BCiX cdepax CYCMiNbHOrO XUTTS, iHTEerpye
B CObi eKOHOMIYHi, NOMITUYHI, MOpanbHi, NPaBOBi Ta OYXOBHI acnekTu, MICTUTb BUMOIM pearnbHOi
BiANOBIOHOCTI MK NOSTIOXXEHHSAMW PI3HUX IHOMBIOYYMIB Ta X 3HAYyLWICTb B CYCMiNbCTBI, MibXX Npaueto
Ta BUHAropoaoto, AiFHHAM Ta BO3AasHHAM.

3. PiBHOMpaBHiCTb rpomagsH, ska 3akpinneHa cT. cr. 21 i 24 KoHctutyuii YkpaiHu.
PiBHONpaBHICTb € OAHIEI 3 CKNagoBUX NPUHLMNY CouianbHOI cnpaBeanuBOCTi 11 TICHO NoB’si3aHa 3
Heto. Llem npuvHuun o3Hadvae piBHICTb nogen y cBoin rigHocTi (cT. 21 KoHcTuTyuii Ykpainm),
HasiBHICTb PiBHUX MpaB Ta piBHMX OOOB’A3KIB ANs BCIX rpomMagsH Hawoi gepxasu (cT. 21), piBHICTb
rpoMagsH nepepq 3akoHoM (CT. 24), piBHICTb MpaB XiHKWU Ta 4OMoBika Ta PIBHUX KOHCTUTYLINHMX
npas i ceobon YkpaiHu (cT. 24). He moxe Bytu npusineiB um obmexeHb 3a O3HaKkamMu pacw,
KOMbOPY LWKipW, MOMNITUYMHUX, PENIriNHUX Ta iHWWX NepekoHaHb, CTaTi, eTHIYHOro Ta couianbHOro
NMOXOKEHHA, MAaMHOBOrO CTaHy, MICLSA MPOXMBAHHA, 3@ MOBHUMM abo iHWWUMK O3Hakamu. Llen
MiXHapOAHO-NPaBOBUIA CTaHAAPT MporosioweHnin 3aranbHo Aeknapadieto npas noavHmn (CT. 2) Ta
pewTo MDKHapOOHUX akTiB 3 UMX nuTaHb. PiBHONPaBHICTb O3HA4Yae TakOX PiBHICTb nepeg
3aKOHOM BCiX y4acHMKiB cygoBoro npouecy (cT. 129) Ta piBHICTb nepen 3akoHOM YCix Cyb’ekTiB
npasa BNacHOCTI.

MoHATTA “piBHOMpPABHICTL” Cnig BIAPI3HATM Big MNOHATTA “piBHICTE”. PiBHiCTb — ue OinbLu
LUIMPOKe MOHATTS, HiXX PIBHONPABHICTb, OCKINbKN HE BCi €eNeMeHTU couianbHOI PiIBHOCTI O4EPXYIOTb
3akpinneHHs B npasi. CouianbHa piBHICTb € MaTepianbHOK OCHOBOK PIBHOMPAaBHOCTI.

4. CouianbHy cBobopy, sika nepegbaveHa ct. 21 OcHoBHoro 3akoHy YkpaiHu. Lla Hopma-
MPVHUMUM 3aKPiNtoe NpaBO KOXHOI NIOAMHU Ha BiNbHWMA PO3BUTOK ocobuctocTi. Ha npuHumni
couianbHoi cBoboan 6asyeTbcsa npaBo iHAMBIAA Ha OCOOMCTY HeOOTOPKaHHICTL (CT. 29),
MOXITMBOCTi obMpaTn MicLe NpoXunBaHHSA Ta nepecyBaHHs (cT. 33), NpaBo NoANHM Ha noeary Jo il
rigHocTi (cT. 28). CouianbHa cBoboaa € BaXMBOK 3aMopykow 3anpoBagXeHHs B YKpaiHi pexumy
3aKOHHOCTI Ta npaBonopsiaky, OcKinbku 3rigHo 3 cT. 19 KoHcTuTyuil YkpaiHu npaBoBuiA Nopsaok
I'PYHTYETLCS Ha 3acagax, BigMnoBiAHO OO AKUX HIXTO HE MOXe OYyTU NpUMYyLLEHUIA pobuTK Te, Lo He
nepenbavyeHo 3aKOHO4ABCTBOM.

B topuanyHin nitepatypi posrnagatoTbes pisHi acnektu ceoboan. Ha wmin nornsg, nig umMm
MOHATTAM BapTO PO3YMITU MOXMMBICTb CyaAiB CyAiB 3aranbHOI OPUCAMKLIT CAMOCTIMHO MUCIIUTK Ta
AiSTN 3a BrACHMM PO3CYAOM, HE MOPYLUYHYM NMPU LibOMY BCTAHOBIIEHI 3aKOHOM OOMEXEHHS i He
30INCHIOIYM BYMHKIB, SKi cynepedvaTtb iHTepecam iHWMWX nogen, rpoMazcbkoMy nNopsaaky Ta
HauioHanbHI 6e3neui. HemoXnnBo oxapakTepusyBaTu TaKy KaTeropilo Kiflbkoma pevYeHHsIMU,
OCKiNbKKM NOHATTA “cB0bOAA” Ayxe rmobanbHe Ta baraTtorpaHHe.

5. leMokpaTM3M no3Havyae HanexHicTb BCiel Bnaan Hapogy. Lis Hopma-npuHUmMn 3akpinneHa y
ct. 1 KoHcTuTyuil YKpaiHM BCTaHOBMOE AeMOKpaTUYHWA TN Hawoi gepxasu. Llen
BaraToacnekTHUN NpUHUMN MICTUTb Yy CcOBi TpM acnekTu: HapoaoBnaaAd, MOMITUYHUN PEXUM i
npaea NiauHU Ta “peani3yeTbCsa He TiNbKW Yepes AepKaBHi, a  Yepes3 NpaBoBi IHCTUTYTK: Npasa,
oboB’a3kn, 11X rapadTii, npaBocygas i T. A.%. [demokpatusm TiCHO B3aemofie 3 Ycima
KOHCTUTYLIiMHUMK nNpaBamMu i cBobGogamu NOAWHW, BiH € OA4HUM i3 TOMOBHWUX 3acaj nopsaky
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opraHisauii Ta OisnbHOCTI gepXaBu, 3a OOMNOMOro SKOro BU3HAYaAETbCA OEMOKPaTUYHUIN BEKTOP
CTaHOBJIEHHs1 Ta pPO3BUTKY [EPXaBHOCTI yKpaiHCbkoro Hapogy. ‘lMobypoBa  ykpaiHCbKOI
AepaBHOCTi 6e3nocepeHbO MOB si3aHa 3 AEMOKPATUYHUM Ta NOMITUYHUM PEXUMOM”.

6. BepxoBeHCcTBO npaBa 3akpinneHo y cT. 8 OcHoBHOro 3akoHy YkpaiHu. Lle noHATTs € HOBUM
B HaLUioHasnbHin npaBoBii cuctemMi. B paHiwe pgitovin KoHctuTyuii (1978 p.) gise npuHUmn
BEPXOBEHCTBA 3aKOHY. B topuanyHin Hayui icHylOTb pi3Hi Nigxoau WoAo NpUHLKUNIB BEPXOBEHCTBA
npaea i BepxoBeHcTBa 3akoHy. Hanpuknag, 0. C. LUemwy4yeHKo cxBanoe NpuHUMN BEPXOBEHCTBA
3aKOHY, BKa3yuM Ha PO3MUTICTb | HEYITKICTb KaTeropii BEpXoBEHCTBa npasa.

FO. M. Toguka BBaxaB, WO B Cy4yacHOMYy nepiofi 3akpinneHun 6a30BUn NpUHLKN
BEpPXOBEHCTBA Mnpasa i 3akoHy. He amenauyuck Ha Te, Wwo npobnema 3MmicTy i CyTHOCTI NpuUHUMMY
BEPXOBEHCTBa MpaBa ICHye, LUen MpuvHUMMN BU3HAYaE, L0 XOAEH 3aKOH YW Nia3aKOHHUN
HOPMaTUBHO-MPABOBUA aKT HE MOXe Cynepedntu npaBam MAWHW | BiH € O4HUM 3 HOPM-
NPUHUMMIB, SIKi € rapaHTOM MnpaB i cB060A4 NOANHM | FpoMagsaHuHa.

7. OboninbHa BignoBiganbHICTb NIOOMHU | gepXxaBu 3akpinneHa cT. cT. 3 i 23 KoHctuTyuii
YkpaiHu. Lia Hopma-nprHUMN sk rapaHT npas i cBoboa NoanHM | rpoMagsaHMHa NOKagae B3aeMHy
BignoBiganbHICTL AepxaBu nepen noOAWHOK Ta NOAMHUM nepen AepxasBow. BusHaHHA Ha
KOHCTUTYLIMHOMY piBHi npaB i cBo6OA4 OCOBUCTOCTI B SIKOCTi HaMBULLOI couianbHOI LiHHOCTI
nepenbavae akTMBHY AiSNbHICTE AepxaBu Mo 3abesneyeHHd Ha NpPakTuli LUbOro MOSIOXKEHHS.
onoBHMIN OBOB’A30K BnaaW, BCiX OpraHiB AepxaBu — BW3HAHHS, BUKOHAHHS Ta 3axuCT MpaB i
cBobog, YecTi i rigHOCTi NtoanHM | rpomMagsaHuHa. Pasom 3 Tum oboninbHa BignoBiganbHiCTb cyanis
CyniB 3aranbHOI lOpUCanKLii nepeabayae 34iNCHEHHsT CBOIX NpaB i cBOOOA TakuM YMHOM, LWo6 BOHM
He cynepeuyunu iHTepecam fepXxaBu, npasam i cBoboaam iHwmx rpomagsaH. B OcHoBHOMY 3akoHi
3aKpinneHi 3BepHeHi A0 rpomMagsiH KOHKPETHi BMMOMM MOBaXkaTu KOHCTUTYUiNHI npaBa i cBo6oam
iHWKX OCIib, NigKOpSATUCS IOPUONYHUM akTaM, sSIKi BuaaHi opraHamMmu AepkaBHOi Bagn, He nocsiraTu
Ha npaBa i cBOOOAM, YecTb i MgHICTb iHWKX niogen (cT. 68). OBMexeHHs BNagn gepxasu npaBamm
NOOUHN HEe MOBMHHO BECTUM [0 CYTTEBOro 3MEHLUEeHHs poni AepxasBu. Ponb gepxasBu BenbMu
3Ha4yHa B OXOPOHi npaB i cBoboA4, B HagaHHi IM 3akoHodaB4oi popmu i, Hacamnepen, Ha PiBHi
KoHcTuTyuii.

Mopsag 3 HopMamu-npuHUMNamMK, €Ki 3akpinnioiTb NpaBa MOAWHUM | rpoMagsHUHa B
KoHCTuTyLii YKpaiHu MICTATECH HOPMU-MPUHLMNK, SKi 3aKpPinmiowTb NOMNiTUKO-NPaBOBY OCHOBY Ha
AEeMOKpaTM4HMX NigcTaBax, y ki BiabyBaeTbCa npouec POpMyBaHHS AEPXKaBHOCTI YKPAiHCLKOro
Hapoay. BrnacHe, ue 0CHOBOMONOXHI JOKTPWHM, SKi € OCHOBOIO ANS rapaHTyBaHHSA npas i cBoboa
MNOAVHK | rpomagsHuHa. [Jo HUX MOXHa BiAHECTM HOPMU-MPUHUMAM Npo Te, WO npasa i ceoboau
cyadiB CyaiB 3aranbHOI LOPUCOMKLIT Ta iX rapaHTii BU3Ha4YalTb 3MICT Ta CNPSIMOBAHICTb AiSANbHOCTI
aepxasu (CT. 3); HOCIEM CyBepeHITeTy Ta eAvHUM OXeperom Bnagau B YKpaiHi € Hapog (cT. 5);
JepxaBHa Bnaja B YkpaiHi 3[iMCHIOETbCA Ha 3acajax Il nofiny Ha 3akoHOoA4aB4yy, BMKOHABYY Ta
cypoBy (CT. 6); AepxaBa rapaHTye cBo6oay NONITUYHOI OiSNBHOCTI, @ CycninbHe XUTTA B YKpaiHi
I'PYHTYETLCS Ha 3acafax NoniTMYHOI, EKOHOMIYHOI Ta igeonoriyHoi 6aratomaHiTHocTi (cT. 15).

Kpim nepeniyeHnx BuLle 3aranbHONPaBOBUX HOPM-MPUHLMNIB, HA HaLL NOrAsA, iCHYHTb TakoX
BMacHe KOHCTUTYLiMHO-NPaBOBi HOPMU-MPUHLMNK, SKi € rapaHTamu npae i cBobon cyadis cyais
3aranbHOI topucaukuii. 1o HUX MOXHa BigHECTW Taki HOPMU-NPUHLMMAU, SK HEBIOYYXYBaHICTb i
HEMOPYLLUHICTb, HEBWUYEPMHICTb, FapaHTOBaHICTb, HEAOMYCTUMICTb OOMEXEHHHA KOHCTUTYLLINHUX
npae i cBOOOA cynAaiB CyAiB 3aranbHOI OPUCAUKLT.

OTxe, po3rnsHEMO AeTanbHille HOPMU-MPUHLMNK.

— HesBiguyxyBaHiCTb | HenopywHiCTe NpaB i cBoboa cyadiB nepegdadveHo cT. cT. 21 i 22
KoHcTuTyuii Ykpainn. 3MicT uiei HopMn-NpyHUUNY BUNNMBae 3 TeOpii NPMPOAHOro npaea, 3rigHo 3
SIKOIO daHi nNpaBa i cBOOOAM HamnexaTb KOXHOMY iHAMBIOY, i BiH Mae MOXNMBICTb KOpUCTyBaTuUCS
HUMUW NPOTAroM ycboro XuTTa. Lli npaBa € oaBiYHUMM, NOCTIMHUMMK, HE3MIHHUMUW, BCTAaHOBNEHUMH
pa3 i HasaBxau i MalTb iHAMBIOyanbHUIA XapakTep, TOOTO KOXHa NoavHa BMKOPUCTOBYE iX
Oe3nocepeHbO, CaMOCTIHO, @ TOMY iX He MOXIMBO BUNYYMTU Yy ocobu 4M nepepaTtn npaeo
KOPUCTYBaHHSA iHLWIN 0cobi. 3rigHO 3 NONOXEHHAM L€l HOPMU-NPUHLMMNY KaTEropmyHO 3ab0pPOHEHO
CKacoByBaTW, 3BY)XyBaTu 3MICT Ta 0OCSr iCHyt0UMX npaB i cBO6O Npy NPUAHATTI HOBMX 3aKOHIB abo
BHECEHHSI 3MiH A0 YMHHUX 3aKoHiB. Ller npuHumMn nigTBepaXyeTbcs Takox cT. 157 KoHctutyuii
YkpaiHn, sika nepegbayae HenpunyCcTUMICTb 3MiH 00 KoHcTuTyuii, sKkwo 3miHn nepegbayaroTb
CckacyBaHHS UM oOMeXXeHHs nNpae i cBo6oA4 NanHM | rpoMagsaHmHa.

— HeBuuepnHicTe npaB i cBoboad noavHKM i rpoMagsaHuHa, 3akpinneHa cT. 22 KoHctuTyuii
YkpaiHu, o3Ha4vae, WO cuctema npae i cBobod, ska MiCTUTbCS B KOHCTUTYLiT He € 3akiHYeHoto,
TOOTO nepenbadaeTbCa MOXIMBICTL PO3LIMPEHHA MpaB i cBoOOL Yy ManWbyTHbOMY sk B MPOLECI
PO3BUTKY AepaBu i HauioHanbHOro npaea, Tak i B NpoLeci po3BUTKY i 3aCTOCYBaHHS MiDXKHApOOHO-
npaBOBUX akTiB, SIKi rapaHTylOTb NpaBa i cBoboau nwoauHW i rpomagsHuHa. Lis Hopma-npuHLun
[o3Bonse 36iMnblUeHHs KOHCTUTYUIMHMX npaB i csBobod nwoauHW | rpoMajsiHuHa, a TakoX
PO3LUMPEHHS TNYMadeHHs iX 3MicTy Ta obcsry.
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— [apaHTOBaHicTb NpaB i cBobOOA, 3akpinneHa y cT. 22 OcHOBHOro 3akoHy YKpaiHu, 03Ha4ae,
LLIO KOHCTUTYLIAHI NpaBa i cBOOOAM rapaHTyTbLCA AEpPXKaBOoK | He MOXYTb ByTK ckacoBaHi. Hopmu
aitodoi  KoHCTUTyuii  YKpaiHM OpieHTOBaHi Ha JdemMokpaTuyHe pedopMyBaHHA CychninbCcTBa,
dopMyBaHHsI NpPaBOBOi AepkaBu, BcebiuHe 3abesneyeHHs npae i cBOOOA NOANHM | rpoMagsHuHa,
HOPMaTUBHO-NPABOBE rapaHTyBaHHA iX 34IMCHEHHA. TakuM YMHOM, rapaHTOBaHICTb € OAHWUM i3
roNOBHUX NPUHLMMIB | BOAHOYAC CYTTEBUM €NEMEHTOM, WO BXOAUTb A0 CTPYKTYPU KOHCTUTYLINHO-
npaBoBOro craTycy ocobu, a Ti HOpMW, SAKi rapaHTyloTb Ui npaBa i cBoboan B LUMPOKOMY
TNyMayeHHi MOXHa po3rnsaaTtu K HOPMU-NPUHLIAMMK.

— Heponyctumicte obmexeHHs npaB i cBobon nporonoweHa cr. 64 OCHOBHOro 3akoHy
YkpaiHn, fka 03Hayae HEeMOXIUBICTb NPU3YNMHEHHS HOPMarnbHOro MOPSAKY peanisadii Toro yu
iHworo npaBa abo cesoboan niogmHu. 3abopoHeHo obmexyBaTu NeBHi NpaBa i cBoboaM, HaBiTb B
yMOBax BOEHHOro abo Haf3BMYaMHOIO CTaHy.

Kpim nepeniyeHnx HOpM-NpUHLMNIB, siKi 3akpinneHi B KoHCTUTYyLiT sik npiopnteTHi, OCHOBHUM
3akoHOM nepegbadvaroTbes | 1 iHWI, SKi € nepeBaXxHO TpaguuinHuMmmn ans KoHCTUTYUiT i 3aKkoHiB
YKpainu.

[o Hux HanexaTb:

— NpaBO Ha OCKapXEHHs1 B CyAi pilleHb, A Yn 6e3nisinbHOCTI opraHiB Aep)kaBHOI Bnaaw,
OpraHiB MiCLLEBOro CamoBpSAYBaHHS, MOCAAO0BMX i CryX00BKUX OCiO, SAKMA 03HA4aE, L0 KOXHOMY
rapaHTyeTbCA NPaBO Ha OCKapXXEHHS B CyAdi pilleHb, i um 6e3aisanbHOCTi umMx opraHiB abo ocib
(cT. 55);

— BiAWKOAYBaHHS 3a paxyHOK AepXXaBu YM OpraHiB MiCLLEBOro camoBpsgyBaHHA MaTepianbHOi
YN MOpanbHOI LUKOAW, L0 3aBAaHa HE3aKOHHWMU PillEHHSMU, AiSMU Yn 6e3fisnbHICTIO OpraHis
AepXXaBHOI BMagun, OpraHiB MICLEeBOro camoBpsiQyBaHHSA, iX MOcagoBux i cnyx6osBux ocib npwu
3[iAICHEHHI HMM CBOIX MOBHOBaXeHb (CT. 56);

— MpaBo Ha iHdopMaUito LWOoAO CBOiIX MpaB i ODOB'A3KIB, SIKe O3HA4a€e, LIO KOXHOMY
rapaHTyeTbCS NpaBO 3HATW CBOI NMpaBa i 000B’A3KM; L0 3aKOHW Ta iHLi HOPMAaTMBHO-MPAaBOBI akTw,
AIKi BU3Ha4aloTb nMpaBa i 00OB’sI3KM rpoMafsH, mMaloTb OyTM AoBedeHi OO BigoMa HaceneHHs y
nopsiaky, BCTAHOBMEHOMY 3aKOHOM, i LWIO 3aKOHW Ta iHWi HOPMaTUBHO-MPABOBI aKTW, SKi
BM3HAyaloTb NpaBa i 0OOB’A3KM rpOMafsH, ane He JOBefeHi OO0 BigoMa HaceneHHsa y MopsaaKy,
BCTaHOBMEHOMY 3aKOHOM, € HeYNHHUMH (CT. 57);

— HegonyCTUMICTb 3BOPOTHOI il 3aKOHY, Sika O3Hayae, WO 3aKOHWM Ta iHWi HOPMAaTMBHO-
npaBoBi akTW He MalTb 3BOPOTHOI Aii B 4Yaci, KpiM BUMagkiB, KOMM BOHU MNOM’AKWYOTb abo
CKaCOBYIOTb BiAMOBiAanbHICTb 0COOU, i LLO HIXTO HE MOXe BiAMOBIAaTM 3a AifHHS, AKi Ha 4ac ix
BUMHEHHSI HE BU3HABAnMCsi 3aKOHOM siK MPaBOoMNopYyLLEHHS (CT. 58);

— NpaBO Ha MpaBOBY [AOMOMOry, sike O3Hayae, 30KpeMa, L0 KOXHWWA € BinbHUM Yy BUOOPI
3aXUCHMKA CBOIX MpaB, i WO Yy BuNagkax, nepeadayeHMx 3aKkOHOM, LS [orMoMora HadaeTbcs
©esonnaTHo (cT. 59);

— MOXIUBICTb HEOOOB'I3KOBOCTi BUKOHAHHSA SIBHO 3MIOMMHHOMO PO3MNOPSIKEHHS UM Hakasy (CT.
60);

— HeJonycTUMICTb MOABIMHOIMO MPUTANHEHHS A0 HPUAMYHOI BiAMNOBiAanbHOCTI OAHOro BUAY
(kpuMiHanbHOT, agMiHICTpaTUBHOI TOLLIO), 3a OHE 1 Te caMe npaBonopyLLeHHs (CT. 61);

— npes3ymnuia HeBMHyBaTOCTi OCOOM, Ska O3Hayae, 30Kkpema, Wo ocoba BBAXAETLCHA
HEBUHYBATOK Y BYMHEHHI 3MOYUHY | He MOXe ByTu niggaHa KpMMiHanbHOMY MOKapaHHK, OOKM i
BUHY He Oyae [oBeAeHO B 3aKOHHOMY MOPSAKY | BCTAHOBNEHO 0OBMHYBaIbHUM BUPOKOM Cyay, i WO
HIXTO He 3060B’A3aHMI JOBOAUTK CBOK HEBWMHYBATICTb Y BUMHEHHI 31TO4MHY (CT. 62);

— MPVHLUMN 3BiNbHEHHS Bif BiANOBIAANbHOCTI 3a BiAMOBY fAaBaTu MOKa3aHHs abo MOSICHEHHS,
SIKMIA 03Hauvae, LWo ocoba He Hece BiANOBIAANbHOCTI 3a BiAMOBY AaBaTh NoKa3aHHs abo NOSICHEHHS
woao cebe, UneHiB CBOET CiM'i UM BNIN3bKMX poaUYIB, KOO SKMX BU3HAYAETLCS 3aKOHOM (CT. 63).

Hopmu-npuHUMnK sik rapanTii npae i cBoboa cyaniB cydiB 3aranbHOI OPUCAMKLiT HaNOBHIOOTb
AeKnapoBaHi KOHCTUTYLiVHI NpaBa peanbHUM 3MICTOM, BOHM pobnsaThb Ui npaBa dieBnMun, cBigyatb
npo iCTUHHICTb NonoxeHb KoHcTUTyUiT YKpaiHu. BpaxoBykoumn NpiopuUTETHICTb | 3HAYYLWiCTb HOPM-
NPUHLUMNIB MOPIBHAHO 3 iHLWMMM rapaHTiaMW, SKi 3HAXOOATLCA B iHLWIMX 3aKOHOOABYMX aKkTax, L
rapaHTii € Hanbinbll peanbHUMKU Ta 3axXULLEHUMWU AepXaBow. HopMU-NpUHUMIM € pe3ynbTaToMm
LinecnpsiMoBaHoi, CBIiOMOI AiANbHOCTI AepXaBu, NEBHUX ii OpraHis.

HesBaxatoum Ha Te, Wo gitoya KoHcTuTyuis YKpaiHu MicTUTb B COBI HU3KY HOPM-NPUHLMNIB, SKi
€ rapaHTamu npae i cBob6o4 nMoanHM B YKpaiHi, HA CbOroAHi HaBpsig YM MOXHa ckasaTtu, Lo Ui
HOPMU-MIPUHUMNKX  OiloTb B MOBHIiA Mipi. BenbMmyn He npocto 3abe3neunMTu JaHui npouec y
TenepiLwHin cutyauii y 3B’A3Ky 3 BMAMBOM GaraTboX HeratMBHUX akTopis, NepLll 3a BCE B yMOBax
€KOHOMIYHOI HecTabinbHOCTI, 3aHenagy BUMPOOHULUTBA, KpanHbOI nonspusalii HaceneHHs no
Joxonam, XXOPCTKOT KOH(POHTALl Pi3HOMaHITHUX MOMITUYHMX CUIN, BIACYTHOCTI YiTKOI cTparerii
PO3BUTKY CycninbCcTBa. TOMy Baxnueo 3abe3neuntu QOPMYBaHHSA BUCOKOI KOHCTUTYLINHOI
KynbTypW, BUPILLUTU HU3KY COLianbHUX, €KOHOMIYHMX, NOMITUYHUX NpoBnemM 3 MEeTOK CTBOPEHHS
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YMOB, NMPU SIKMX HOPMU-MPUHLMNK CTaHYTb HE MPOCTO BMMoramm KoHcTuTyuii, a 6yayTb peanbHo
BMPOBAKYBATUCS B XUTTS.

BucHoBKK. Y3aranbHowuun BulleHaBeLeHe, CTOCOBHO HOPM-MPUHUUMIB SIK rapaHTin npa. i
cBoboa MAVMHU Ta rpoMagsHVHa MOXHa 3pOOMTU HACTYMHWUIA BMCHOBOK: HOPMU-MPUHLMMN — LEe
He3arnepeydHi BMMOTrM 3aranbHOro XapakTepy, kepiBHi 3acagu (igei), WO npsiMO 3akpinneHi B
KoHCcTuTyuii YKpaiHK Ta iHWWMKW 3aKOHaMW, SiKi 3yMOBIIOOTLCS 00’€EKTUBHUMU 3aKOHOMIPHOCTSIMM
iCHyBaHHS1 i pPO3BUTKY OCOOMCTOCTI B CYyCNiNbCTBi i BU3HA4yalTb 3MICT Ta CMNpPsIMOBaHICTb
OepXaBHOro NpaBOBOro perynioBaHHS 3 MeTol 3abe3neyeHHs rapaHTii cyaniB cyais 3aranbHol
OpUCauKLii npas.

BpaxoBytoun HeoOXigHICTb dopmyBaHHS B YKpaiHi He3anexHoro Ta cnpaBeanvBoro cyay,
aKTyanbHUMW € nofanblui OCNIMKEHHS HOPMATUBHO-NPABOBUX rapaHTin AisnbHOCTI CcyadiB cyadis

3ararnbHol pUCAMKLIi Ha Cy4acHOMY eTani KOHCTUTYLIIHOrO PO3BUTKY.
e —
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