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The rule of law is the cornerstone of modern democratic legal systems and an important condition for
their continued existence. At the legislative level, it has been recognised in Ukraine since the adoption of the
Constitution of Ukraine in 1996, and the establishment of democratic values continues to this day. This scientific
paper investigates the development and establishment of the rule of law through judicial proceedings to attain
its purpose of delivering justice. In most developed European countries, there is a well-accepted legal tradition
whereby constitutional jurisdiction takes precedence over general jurisdiction, thus making the Constitutional Court
superior to the Supreme Court. However, the legal reality in Ukraine demonstrates a contrary scenario. As shown
by the author, the Ukrainian approach, while highly distinctive, does not contradict international principles about the
formation of the rule of law through the courts. Furthermore, the principal legislative provisions completely match
the criteria of international and European law. Nevertheless, the study concludes that the excessive activity of the
Supreme Court appears to be a significant drawback due to its overly extensive case law. For instance, during
the first half of 2023, the Supreme Court heard a total of 63 406 procedural appeals and cases, including 5 433
in the sphere of criminal justice and 7 174 taking into account cases and materials not heard the previous year
(BepxosHun Cya, AHania 3aincHeHHs npasocyans). Thatis the reason why the Ukrainian legal system is confronted
with the issue of defining legal certainty, which is one of the key characteristics of sustainable and democratic
justice (Consultative Council of European Judges, 2017). The article identifies that not only is this problem currently
unresolved by the Ukrainian legislature, but it also emphasises the importance and necessity of defining the status
of case law in the country, as well as the influence of the Supreme Court on ensuring the rule of law. According to
the author, there are several options available to overcome these challenges which must be handled expeditiously
in light of the ongoing war and Ukraine's eventual membership in the European Union. Based on the results of this
article, it is proposed to adopt two legislative proposals. First, case law should be recognised as a source of law,
namely the legal conclusions established in Supreme Court rulings. Second, these judgments must be published in
the determined form to be regarded as a source of law. To clearly identify the Supreme Court decisions containing
legal conclusions and serving as a source of law, the study proposes a separate publication of these judgements
from others that do not hold such status. For example, they could be published in dedicated documents/collections,
etc. specifically designed for this purpose. Moreover, the author concludes that such an instrument already exists,
despite the fact that it is not officially recognised as such. According to the results of this research, the Supreme
Court's reviews and digests of case law are an illustration of this particular tool.
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Introduction. The rule of law (RoL) serves as a fundamental basis for the establishment of law in
democratic countries, as well as for interstate relations. Although it has existed since the time of antiquity
philosophers such as Plato, this concept was widely examined during the Enlightenment in the 17th and
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18th centuries and had organically developed over centuries through philosophical, legal, and political
changes to attain its current form. The intention was to highlight the tension between government power
and individual rights in modern, centralised systems. As a result, it seeks to identify legal mechanisms
for prohibiting the unjustified use of government power (Tuori, 2013, p. 14). Numerous years later, this
concept remains exactly the same; only the forms of its application have improved by enhancing legislation
and particular legal mechanisms.

Turning to the current state of the RoL in Ukraine, it is essential to delve a little deeper into history. Following
the Soviet Union's demise and emancipation from oppression in 1991, many post-Soviet states incorporated the
concept of democratic state of law into the text of their Basic Laws. However, in this manner, the determination of the
state's developmental trajectory was limited to establishing a general direction, without due acknowledgement of
certain mechanisms. In this regard, the distinction between two approaches arose: the narrower concept of legality
(more Soviet in its ideology) and the concept of the RoL (filled with human rights principles).

Even predating the dissolution of the Soviet Union, an initial consideration of the choice between the
aforementioned distinctions emerged in the Copenhagen Conference document (Conference on Security
and Co-operation in Europe, 1990). However, as H. Suchocka (2020, p. 644) correctly stated, “the goal of
not only Poland but also of other post-communist countries was future membership in European institutions,
firstin the Council of Europe (CoE) and then in the European Union (EU).” In this context, we agree with the
scholar’s subsequent conclusion that these [post-Soviet] countries have opened up in this way through the
new constitutional formulation of RoL. The documents of the European institutions are unequivocal when
they speak of the member states' attachment to the spiritual and moral values that constitute their peoples'
common constitutional heritage and a true source of individual freedoms, as well as RoL as the foundation
of true democracy (Suchocka, p. 644).

Considering the above and returning to the core subject of this paper, it is worth emphasising that
these conclusions are entirely applicable to Ukraine, both in terms of its legal origins and current reality.
Especially since on 23 June 2022, the European Parliament voted a motion calling for Ukraine to be granted
candidate status for European Union membership immediately, and the European Council gave Ukraine
candidate status for EU accession on the same day (European Council [EUCO], 2022). Furthermore, at a
special European Council meeting in February 2023, EU leaders underlined Ukraine's significant progress
towards achieving the goals that underpin its candidate status for EU membership, and they urged Ukraine
to meet the conditions outlined in the Commission's opinion in order to finally enter the EU (EUCO, 2023).

Considering this fact, as well as Ukraine's long-standing European aspirations, it is clear that the RoL
establishment and proper existence in the legal system are both a crucial challenge for the state and a key
indicator of its compliance with the high requirements of future EU member state status.

Therefore, this research aims to determine the Supreme Court’s role in ensuring the observance
and respect for the RoL in Ukraine.

The choice was made to evaluate the Rol's establishment through the lens of Supreme Court
activities because all RoL components (defined for the first time by the Venice Commission (2011)) have
a particularly close connection with judges. On the one hand, they must comply with RoL requirements
(i.e., legality, including a transparent, accountable and democratic process for enacting law; legal certainty;
prohibition of arbitrariness) (Venice Commission [VC], 2011, p. 10), and on the other, they must protect
these values from violations (i.e., access to justice before independent and impartial courts, including
judicial review of administrative acts; respect for human rights; non-discrimination and equality before the
law) (VC, 2011, p. 10), as well as establish and shape the further RoL development through their case law.

Methodology. The incorporation of the system-component aspect within the framework of the system
approach is pivotal in elucidating the position and significance of the Supreme Court within Ukraine's legal
system, particularly in its role as the arbiter of the Rule of Law (RoL). This entails a comprehensive analysis
encompassing both the regulatory framework delineating the legal standing of the Supreme Court and an
examination of its practical exercise of authority. Additionally, a historical contextualization is employed to
provide a succinct overview of the emergence of the RoL as a legal phenomenon.

Moreover, this study employs a nuanced examination to discern trends and patterns in the evolution
of Supreme Court jurisprudence, serving as a crucial instrument in the establishment and consolidation of
the RoL within the Ukrainian legal landscape. Central to this methodology is the adoption of a hermeneutic
approach, facilitating the harmonization of descriptive and normative arguments whilst leveraging interpretive
and persuasive reasoning techniques to augment the analysis.

Results and Discussion.

1. Evolution and Contemporary Dimensions of the RoL. As previously stated, the RoL is not a
new concept in modern legal reality, and it is currently an important indicator of a state's degree of legal
culture and development. Additionally, the RoL has a dual nature since it is both an assessment criterion
and a legal ideal to which democratic societies strive.
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Black's Law Dictionary (2nd Ed., online) defines the term ‘RoL’ as “the predominance that is absolute
of an ordinary law over every citizen regardless of that citizen’s power”. This brief description obscures the
full range of the concept under investigation and, in some ways, minimises its relevance. By focusing on
the predominance of ordinary law over citizens, the definition may not capture the nuanced aspects and
broader implications of the rule of law. As a result, this does not fully appreciate the rule of law's diverse and
comprehensive nature, and that limiting definition may understate its significance and relevance. According
to Geoffrey de Q. Walker (1988), “...the majority of the content of the rule of law can be summed up in two
points: (1) that the people (including, one should add, the government) should be ruled by the law and obey
it, and (2) that the law should be such that people will be able (and, one should add, willing) to be guided
by it.” Walker’s definition appears to be more tied to the RoL’s fundamental significance. Firstly, he stresses
that both the people and the government must be subject to and abide by the law, promoting the principle
of equality before the law without exemptions based on status or power. Secondly, Walker underscores the
significance of crafting laws that are clear, accessible, and legitimate, emphasising the need for laws to be
understandable and encourage voluntary compliance for the RoL to be effective. Nonetheless, Walker's
definition, while detailed, remains somewhat generalised.

Meanwhile, in 2010, the British Institute of International and Comparative Law published a book based
on a rather extensive assessment of the RoL. They outlined an approach for investigating the RoL concept at
both the national and international levels, with an initial emphasis on the latter (McCorquodale, 2010).

The Venice Commission (VC) pursued a similar approach in its Report the following year (2011). At
the international level, the Commission reviewed documents supplied by the Council of Europe, the United
Nations, the OSCE, the OECD, and the European Court of Human Rights case law (VC, 2011, pp. 5-8).
The Commission also provided a brief assessment of the constitutional steps made by various nations at
the national level, with a special emphasis on former socialist countries of Central and Eastern Europe,
including Ukraine (VC, 2011, p. 8-9). Based on this analysis, the Commission declared that “the notion
of RoL has not been developed in legal texts and practice as much as the other pillars of the Council of
Europe, human rights and democracy” (VC, 2011, p. 14).

Furthermore, the RoL was defined in that Report through its constituent components, which in entirely
take into account several aspects of it, giving it a shape that everyone recognises. The VC's approach
(2011, p. 10) can be considered classical, with RoL elements including: (1) legality, including a transparent,
accountable, and democratic process for enacting law; (2) legal certainty; (3) prohibition of arbitrariness;
(4) access to justice before independent and impartial courts, including judicial review of administrative
acts; (5) respect for human rights; and (6) non-discrimination and equality before the law.

The VC's idea is currently being expanded and given new forms. The four fundamental principles
of the World Justice Project! ("What is the Rule of Law?"), for instance, serve as a feasible definition of
the RoL. Among them are accountability, just law, open government, and accessible and impartial justice.
Meanwhile, the four basic tenets are extended further in the following forms: constraints on government
powers, absence of corruption, open government, fundamental rights, order and security, regulatory
enforcement, civil justice, and criminal justice.

In this paper, the focus will be on justice issues, particularly in the criminal justice field. Simultaneously,
taking into account the inextricable interdependence of RoL elements, they will also be examined to
accomplish the research tasks.

2. Navigating the RolL Challenges: Ukraine’s Judicial Landscape. Ukraine's Declaration of
Independence in 1991 was the turning point in the country's history because it not only legally broke links with
tyranny and the Soviet past, but also selected the opposite European path. At the legislative level, Ukraine's
European and Euro-Atlantic orientation was set only in 2019 in the Constitution's Preamble (Constitution of
Ukraine [CoU], 1996, para. 5)). However, this does not change the reality that Ukraine began active legislative
and implementation activities at the state level almost immediately after achieving independence.

Throughout subsequent amendments, several European legal instruments (for example, the
European Convention on Human Rights (ECHR), the Statute of the Council of Europe, the European Social
Charter, and so on) were adopted and incorporated into the national legal system. Joining the ECHR made
it possible for Ukrainian citizens to apply to the European Court on Human Rights (ECtHR), and its case
law has had an impact on the country’s legal system and judiciary. Furthermore, Ukraine, like many other
Council of Europe countries, has a seat on the Consultative Council of European Judges (CCJE)2. The
CCJE’s opinions have also an effect on judges and the administration of justice.

! The World Justice Project (WJP) is an independent, multidisciplinary organization working to create knowledge, build awareness,
and stimulate action to advance the rule of law worldwide. About US, WJP, https://worldjusticeproject.org/about-us.

2CCJE's primary mission is to assist in the execution of the Framework Global Action Plan for Judges in Europe, which was established
by the Committee of Ministers on 7 February 2001 to improve the role of judges in member countries. It advises on broad concerns
concerning the independence, impartiality, and competency of judges (“About the Consultative Council”).
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This paper, as mentioned above, specifically examines the noticeable results of this ongoing
development, with a significant example found in Article 8 of the Constitution of Ukraine (CoU, 1996). In
this constitutional provision, the acknowledgement and emphasis on applying the RoL within the country
are clearly stated. In the field of criminal justice, Article 8 of the Code of Criminal Procedure ([CCP], 2012)
allocates particular emphasis to the concept of the RoL. According to that, criminal proceedings are conducted
under the principle of the RoL (para. 1), which is applied following the practice of the ECtHR (para. 2).

While the groundwork for implementing the RoL has been laid in Ukraine, its full assurance is not
yet realised, particularly within the realm of justice. As previously mentioned, resolving these matters falls
under constitutional jurisdiction, a domain solely presided over by the Constitutional Court of Ukraine (CoU,
1996, Section XlI). However, the facts demonstrate that the situation in Ukraine is quite the contrary.

In Ukraine, the Supreme Court, rather than the Constitutional Court, has the most impact on the
evolution of legal relations in the state, including maintaining adherence and respect for the RoL. This
scenario is explained by a variety of circumstances and issues that face not only the legal system but the
entire country. As S. Holovaty (“Promoting the Rule,” p. 383) points out, the problems in implementing the
RoL arose from historical, cultural, and institutional aspects that shaped the country's current constitutional
evolution.

One of the challenges, for instance, was the inability to determine the Court's composition in 2019,
when three vacant slots remained unfilled. Following that, the number of vacant judge positions increased
to six in 2022. Furthermore, since the 2016 judicial reform, no adequate legislative framework has been
established for an independent commission to conduct a full-fledged competitive selection of Constitutional
Court judges, which would recommend to the relevant subjects the appointment of candidates for the
position of judge. In this regard, the Court was destabilised, which became yet another example that
Ukraine has serious difficulty meeting the requirements of the RoL, because one of the components of the
RoL is a stable legal system to which citizens have real access.

This issue has become a barrier not just to the functioning of the judicial system, but also to
Ukraine's potential EU membership. The need to address this issue was emphasised not just by the Venice
Commission, but also by the European Commission.

The VC, as the focal point of the RoL creation, has recently focused on judicial reform, notably in
terms of the Constitutional Court, as one of the important factors in such a process within the state.

One of its most recent documents relating to Ukraine, dated 9—-10 June 2023, explores the topic of
legislative reforms aimed at enhancing the mechanism for competitively selecting candidates for the position
of judge of Ukraine's Constitutional Court (VC, June 2023). The VC highlights the importance of adopting a
mechanism for selecting justices for Ukraine's Constitutional Court that ensures the Court's independence
and impartiality. The VC also emphasises the essential need to ensure that positions of constitutional court
judges are not left vacant for a lengthy time. Moreover, notwithstanding the Russian Federation's aggression
against Ukraine, the Ukrainian government and civil society have shown a remarkable willingness to push
on with reforms and execute the VC's ideas (VC, June 2023, paras. 38—-39). The VC then concluded with
satisfaction in its final Opinion for Ukraine, dated 25 September 2023, that the key suggestions it had
outlined in the June opinion described above had been followed in the Law approved on 27 July 2023. It
is a clear demonstration of Ukraine's strong desire to resolve challenges faced and adhere to generally
accepted standards (VC, September 2023, para. 16).

The European Commission, for its part, changed Ukraine's fate by granting it the status of a candidate
country for EU membership in June 2022. It also drew attention to the need to complete seven steps,
without which further progress towards accession is impossible. So, following VC recommendations, the
first proposal was to adopt and implement laws on a selection system for judges of Ukraine’s Constitutional
Court, including a pre-selection process based on the evaluation of their integrity and professional skills
(Opinion on the EU membership, 2022, p. 20). Following that, the European Commission, in presenting its
2023 Enlargement Package in November 2023, recommended opening negotiations with Ukraine because
the Ukrainian government and Parliament demonstrated progress in meeting the seven steps of the
European Commission Opinion on Ukraine's EU membership application. And, most importantly in terms of
the RoL, Ukraine has developed a transparent pre-selection system for Constitutional Court judges, as well
as overhauled judicial governance bodies (Ukraine 2023 Report, 2023, pp. 19, 21).

Despite the ongoing evolution of the RoL within the confines of constitutional jurisdiction, Ukraine's
Constitutional Court was destabilised and blocked because of other circumstances that this study will not
discuss. As a result, the Constitutional Court's 'production’ has been reduced to near nil, and its contribution
to the RoL growth cannot be considered. This is also proved by statistics, which is solid evidence. The
Constitutional Court of Ukraine has issued 375 rulings since it began performing its responsibilities in
October 1996 (“LLlogo okpemmx ctatnctmnyHmx,” 2021). This looks to be significant, given that they are the
results of nearly 24 years of service. However, with an average of 7 rulings every year since 2014, several
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concerns have arisen. Especially when contrasted to the Supreme Court's activity, whose case law, even
within a single criminal jurisdiction, makes keeping up with all the changes impossible. For instance, in
the first half of 2023, the Supreme Court heard a total of 63 406 procedural appeals and cases (Supreme
Court’s Report, 2023, p. 3), including 5 433 in the sphere of criminal justice and 7 174 taking into account
cases and materials not heard the previous year (Administration of Justice’s Analysis, 2023, p. 3).

Moreover, there is already an unspoken rule in the legal community that if someone wants to have
a favourable outcome in court, they must be familiar with Supreme Court’s case law. Future lawyers are
aware of this formula since their student days, and as a result, the next generation of lawyers is formed
with a clear understanding of the significance of Supreme Court decisions, which means that the focus
dynamically shifts not only from one highest-ranking court to another but also, to some extent, from current
legislation to case law because future generations of lawyers will concentrate mainly on it rather than
legal provisions. In this regard, a breakdown of the well-known separation of powers system, an important
component of which is the RoL, may occur.

All of the concerns outlined above, along with many more not covered by this article, ended up in
the Supreme Court being the primary trendsetter of changes in the legal system on the part of the judicial
branch, and law application is impossible without knowledge of its case law. Taking this into consideration,
it is vital to examine the role and status of the Supreme Court in this paper’s investigation.

The Supreme Court, as in other countries of continental law, is the highest court in Ukraine's judicial
system (CoU, 1996, Art. 125, para. 3; “On the the Judiciary,” 2016, Art. 17 para. 2 and Art. 36 para. 1).
Furthermore, being the highest court in the Ukrainian legal system, the Supreme Court preserves the
stability and uniformity of case law in accordance with procedural legislation (“On the Judiciary,” 2016, Art.
36, para. 1 and para. 2, ss. 2, 6, 7).

The publication of court decisions, in the author's opinion, is one of the tools to establish a uniform
and stable case law. It is important to note that this must be done not just for the parties to the particular
case, but also for other courts, lawyers, prosecutors, researchers, and the general public to be able to count
on these judgements in future cases (CCJE, 2017, para. 40).

At first sight, it appears that this is a technical rather than a legal issue, but it is not. From a
technological standpoint, Ukraine enacted the Law on Access to Court Decisions, which lays out all of the
essential measures for regulating different aspects of openness and access to the decisions of judicial
procedures. Indeed, decisions must be publicised publicly (“On the Access,” 2005, Art. 2, para. 1) and made
public in electronic form no later than the following day after they are made and signed (“On the Access,”
2005, Art. 2, para. 2) (exceptions to the general norm exist for certain circumstances). The State Judicial
Administration of Ukraine maintains the Unified State Register of Court Decisions, an automated system
for collecting, storing, protecting, accounting, searching, and providing electronic copies of court decisions
(“On the Access,” 2005, Art. 3, paras. 1, 2).

However, as previously said, the Supreme Court's case law is massive, posing a problem for judges,
lawyers, and persons who are unaware of all legal positions set by it. Such a situation raises many legal
issues, and most importantly, it violates the RoL, as it creates legal uncertainty for both the parties already
involved in the proceedings and those who may become them in the future and should know what to expect
in certain typical circumstances. As stated earlier by the CCJE, this is a scenario that should not exist.
According to their opinion, it is “the responsibility of supreme courts to ensure and maintain the uniformity
of the case.” Aside from increasing delays in the Supreme Court's case handling along with decreasing the
quality of its adjudication, such an approach is certain to result in contradictions within the Supreme Court's
case law. It indicates that if a Supreme Court decides an unusually large number of cases, its case law will
likely be overlooked. Subsequently, the existence of contradicting lower court rulings cannot be rectified
simply by granting free access to the highest court (CCJE, 2017, para. 23).

Considering this and intending to resolve the abovementioned concerns, it is worthwhile going over
the standards set up at the CoE and EU levels.

3. Courts and the RoL: Promoting Respect and Adherence. At first glance, the courts' role in
contribution to the observance and respect for the RoL does not appear to be obvious. This is primarily
due to the doctrine of separation of powers, which states that the legislature's primary function is to enact
legislation, whereas the executive is responsible for implementing, carrying out, or enforcing the state's
will as expressed by the constituent assembly and the legislature. In turn, the judicial branch applies the
legislation made by the legislature to individual cases while keeping the principles of natural justice and
fairness in mind (Garg & Kaushal, 2022). Nonetheless, ‘the separation of powers should not prevent the
judicial interpretation of law from responding to the social and legal convictions of society, thus avoiding a
divorce between the judicial and the popular concepts of justice’ (Guerra, 2000, p. 10). Furthermore, the
CCJE concluded that, like the other two branches of power, the judicial one is accountable to society. It
entirely corresponds to the fact that, while justice strives to resolve conflicts, the judiciary serves both a
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‘normative’ and an ‘educative’ function, giving individuals with required guidance, knowledge, and assurance
regarding the law and its practical application through its decisions (CCJE, 2015, paras. 21, 23). These two
points forge a connection between the RoL and the judiciary, particularly fair trial and execution of courts’
decisions.

Fair trial, as a fundamental pillar of the RoL, ensures that individuals are granted the right to a just
and impartial legal process (European Convention on Human Rights, 1960, Art. 6). This principle applies
to all courts in countries; nevertheless, the highest courts have an additional responsibility and function,
ensuring that each person has a fair trial in any circumstance, regardless of whether it is a lesser court or
the highest. We believe that in this case, the RoL will be truly incorporated into the judicial system. It will
be achievable because the role of the highest courts is to ensure the uniformity of case law, which serves
as a guideline for all judges in a state. While judges have the authority to interpret the law, they also have
the duty to promote legal clarity, contributing to a high-quality judicial system (CCJE, 2008, paras. 47,
48). In addition, the CCJE began imagining how higher courts may accomplish this. As a result, providing
instructions for lower courts was considered a beneficial approach (CCJE, 2008, para. 71).

Furthermore, it ought to remember that this approach is first and foremost about individuals, whose
rights are guaranteed and must be maintained. Citizens in a RoL-governed state have the right to expect to
be treated the same as others and can rely on prior rulings in similar cases to predict the legal consequences
of their actions or omissions. On top of that, if parties know where they are in advance, they may opt not to
go to court in the first place. To the greatest extent feasible, attorneys should understand how to counsel
their clients, and hence litigants should understand their rights. Case law that establishes clear, consistent,
and dependable norms may lessen the need for court action in settling conflicts. Cases can be settled
more rapidly if they may rely on earlier decisions obtained in similar situations, particularly by higher courts
(CCJE, 2017, paras. 5, 7).

Nevertheless, while court decisions play a crucial role in establishing, elaborating, and clarifying the law, it
is equally important to consider their accessibility, as highlighted by VC (2016, p. 25). Meanwhile, the accessibility
of court decisions contributes significantly to legal certainty, a vital aspect of the RoL (VC, 2016, p. 25).

Transitioning to the execution of court decisions, it is pertinent to echo the CCJE's observation that
‘the right to a fair trial, and the RoL in general, would be meaningless if judicial decisions were not carried
out’ (VC, 2016, p. 46). This underscores the critical significance of examining all these factors concurrently.

In the realm of court rulings, the quality of a decision is paramount, characterised by the proper
application of legal norms, adherence to a fair procedure, and a thorough factual examination. Additionally,
it must be effectively enforceable to garner the confidence of the involved parties and society at large.
A high-quality court ruling, as emphasised by the CCJE, is one that not only meets the procedural and
substantive criteria but also addresses conditions such as clarity, reasoning, dissenting opinions, and
enforceability (CCJE, 2008, paras. 31, 32, 35, 36, 51, 53). These conditions play a crucial role in ensuring
that parties involved believe their issues have been meticulously investigated and settled. Simultaneously,
society perceives the court's decision as a contributing factor in restoring social peace. Thus, examining
and addressing these multifaceted factors concurrently becomes imperative for the overall effectiveness
and legitimacy of court decisions.

From the author’s point of view, this CCJE Opinion expands on the previously stated ideas (Guerra,
2000, p. 10; CCJE, 2015, paras. 21, 23) that courts do not solely handle justice in a narrow sense (dealing
with a particular case meanwhile, if necessary, reliving upon the interpretation of the legislative requirements
required for its resolution). Courts also develop current legislation through their judgements, identifying
gaps and collisions and imbuing it with new forms and meanings. Additionally, law enforcement practice
evolves more rapidly than static legislation, with a relatively complex and lengthy method for amending it.
As a result, normative documents through different phases of legal evolution are older than actual legal
reality. Judges managing a particular legal situation demonstrate to both the parties and other individuals
(potential participants in similar lawsuits and applicants of the same legislation) various aspects of the
normative provisions based on the facts of the case at hand in their decisions. All these variables unite to
make up the RoL, thus this is how it is ensured within the court's jurisdiction as well.

However, it is clear that, for a variety of reasons, forecasting everything in court decisions is
challenging. First, while case law is more dynamic than legislation, court proceedings nonetheless occur
post facto in relation to a particular case in objective reality. As a result, the judicial system will always
function. Second, not all citizens should be aware of such precise legal concerns. The non-legal community
should understand the fundamental rights and duties, but burdening them with legal knowledge makes
litle sense. Lawyers, on the other hand, should be aware of all legal matters resolved under case law;
hence, case law uniformity and consistency are crucial. Because formal procedures in appellate courts,
especially supreme courts or courts of cassation, have the greatest direct impact on uniform interpretation
and application of the law (CCJE, 2017, para. 16).
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To sum up, the right to a fair trial and the execution of court decisions as integral components of
the RoL cannot be overstated. Judges and courts, as custodians of these processes, emerge as crucial
guarantors and guardians, actively contributing to the steadfast observance and promotion of the RoL.
Their role is paramount in upholding justice and fostering a society built on principles of fairness and legality.

4. Court’s Contribution to the RolL in Ukraine: Aligning with International Standards. In the
context of courts' contribution to the observance and respect for the Rol, it is noteworthy that, despite
the prevailing legal traditions in most developed European countries favouring constitutional jurisdiction
over general jurisdiction, the Constitutional Court usually holds precedence over the Supreme Court,
the Ukrainian case presents a contrary scenario. However, the distinctive Ukrainian approach, though
divergent, aligns with international principles regarding the establishment of the RoL through the courts.
Additionally, the principal legislative provisions in Ukraine fully adhere to the criteria set forth by international
and European law.

For example, the legal provision outlining the powers of the Supreme Court to uphold the stability
and consistency of case law in accordance with procedural legislation (“On the Judiciary,” 2016, Art. 36,
para. 1 and para. 2, ss. 2, 6, 7) aligns with the approach endorsed by the CCJE. According to this provision,
establishing a framework for lower courts to adhere to Supreme Court decisions in similar circumstances
constitutes a vital aspect of exercising their authority to ensure uniformity in the application of the law (CCJE,
2017, para. 12). To adhere to the requirement of publishing judgments (CCJE, 2017, para. 40), Ukraine
has enacted the Law on Access to Court Decisions, which comprehensively addresses various aspects of
openness and accessibility to judicial proceedings' outcomes. Specifically, judgments are required to be
publicly disclosed ("On the Access," 2005, Art. 2, para. 1) and made available in electronic form no later
than the day following their issuance and signing ("On the Access," 2005, Art. 2, para. 2), with exceptions
applying in certain circumstances. The State Judicial Administration of Ukraine oversees the Unified State
Register of Court Decisions, an automated system designed for the collection, storage, protection, record-
keeping, search functionality, and provision of electronic copies of court decisions ("On the Access," 2005,
Art. 3, paras. 1, 2).

Returning to the question of how the highest court, such as the Supreme Court in Ukraine, can
contribute to the observance and respect for the RoL, two primary legislative challenges arise. Firstly, there
is the matter that case law is not officially recognized as a source of law in Ukraine, despite its de facto
status as such. Secondly, ongoing debates within academic and practitioner circles have raised a question
whether rulings from the entire Supreme Court constitute a source of law or if only the rulings of the Grand
Chamber hold such standing.

To address the first challenge, the intervention of National Parliament is essential, as only they have
the authority to amend legislation and break the ice. From the author's perspective, the case law of the
Supreme Court holds the status of a legal source for Ukrainian criminal procedural law. In this case, it takes
form in specific decisions of the Supreme Court, encapsulating legal positions such as conclusions on the
application of certain rules or even the establishment of new settlement rules (Skidan, “Correlation”, p. 60).

To figure out the second challenge, it appears necessary to establish legislatively that decisions of
the entire Supreme Court form case law, which is the source of law. As a result, only the legal perceptions
stated in its rulings should be taken into account.

Also, a crucial approach to alleviating the stated challenge could be the separate publication in a
properly specified form of only those Supreme Court's decisions that would be acknowledged as sources
of law. This strategy is more widespread in common law countries, but it can also be found in several
continental legal systems. In the Czech Republic, for instance, the Collection of Supreme Court Decisions
and Standpoints (Sbirka soudnich rozhodnuti a stanovisek) publishes the most important Supreme Court
judgements, as well as the opinions of Supreme Court's Divisions or Plenary Sessions (European Justice,
“National legislation. Czechia”; Nejvyssi soud, “Role of the Court”).

While case law is not regarded as a source of law in Ukraine, this potential advantage of a separate
publishing of the case law regarded as a source of law is not currently determined at the legislative level.
However, it is possible to argue that such a tool already exists.

In the author's viewpoint, such a tool is the Supreme Court's publication of Case Law Digests and
Reviews. First, there are Digests of case law of the Supreme Court's Grand Chamber, which are published
roughly every three months. Second, Reviews of case law of Chambers and Joint Chambers of the Criminal
Court of Cassation, which is part of the Supreme Court, are also shared, but it is one of the least defined
tools. Third, every month, Reviews of case law from the Criminal Court of Cassation, which is part of the
Supreme Court, are published as well. Furthermore, reviews of ECtHR judgements are released separately
for each month.

Additionally, on 6 November 2023, the Supreme Court made history by publishing, for the first
time in the Ukrainian justice system, a Review of the Court of Justice of the European Union case law
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(April-July 2023) (“Orngag npakTtukm,” 2023). Unfortunately, this tool remains relatively unknown in the
national system, and its utilization is underdeveloped. The Supreme Court, acknowledging this on its
official Facebook page, emphasized the growing significance of understanding European Union law and
the practices of the Court of the European Union in the context of European integration.

To disseminate this crucial knowledge, the Supreme Court compiled an overview of the Court of
Justice of the European Union's case law based on materials from the court's bulletins, which provide
insights into its key decisions. However, one peculiar comment mentioned in the Facebook post, where the
overview was published, concerns. The statement, "We would be grateful for feedback on the feasibility of
preparing such reviews, as well as on their format?,"(BepxosHuit Cya, Facebook, 2023) seems to suggest
uncertainty about the necessity of these reviews. Such uncertainty contradicts our commitment to align with
the EU, its standards, and requirements. As Ukraine strives to exceed expectations in its journey toward
EU integration, it becomes imperative to synchronise with other Member States, emphasising the need for
awareness of the mandatory jurisdiction of the CJEU. This alignment not only underscores our commitment
to EU standards but also facilitates our position alongside other Member States.

Conclusion and Future Work. To summarise, there is no doubt that the RoL development in
Ukraine is ongoing. Delivering justice, particularly by the highest courts, is one of the key instruments
for accomplishing the RoL. As a result, there is some rivalry between the Ukrainian Constitutional Court
and the Supreme Court, causing jurisdictional competition. The significance of these issues is evident,
given continuing reformation concerns and extant gaps in current legislation. Their complexities, however,
demand additional scientific research backed up by legislative will.

The study contends that the Supreme Court played an essential role in ensuring the observance
and respect for the RoL, which does not contradict international perspectives on similar proceedings. Even
though the study revealed the strengths and weaknesses of present development in this field, Ukraine
may be said to have an original approach. Because various other factors must be considered, determining
whether something is an advantage or a disadvantage is complicated. Considering the foregoing, a more
in-depth analysis of the legal instruments of the Supreme Court, with the help of which it ensures the unity
and stability of case law, may be a possible option for future research.

CkigaH H. Ponb BepxoBHoro Cyay y 3abe3ne4yeHHi 4OTPUMaHHSA Ta noBarn 0o BEpXOBEeHCTBa
npaea

BepxoBeHCTBO npaBa € OCHOBOK Cy4aCHWUX AEMOKPaTUYHUX MPaBOBUX CUCTEM, a TaKOX BaXIMBOO
YMOBOK iX MoAanbLUOro icHyBaHHS. Ha 3akoHogaB4oMy piBHi BOHO Oyno Bu3HaHe B YKpaiHi 3 MOMEHTY
npunHATTA KoHcTutyuii Ykpainu y 1996 pouij, i npouec yCTaHOBMEHHS OEMOKPaTUYHMX LIHHOCTEN TpuBae
W JOHUHI. Y Uil HAyKOBIN CTaTTi 4OCHIAXKYIOTbCA PO3BUTOK Ta AOTPUMAaHHSA Ta nosary O BEpXOBEHCTBa Npasa
Yyepes CygoBui Npouec Ans AOCArHEHHS NOro METU LWOAO 34IMCHEHHS NpaBocynas. Hessaxatoum Ha Te, Lo
B GinbLUOCTi PO3BMHEHNX EBPOMNENCHLKMX KPaiH 3aranbHO B13HaHa NpaBoBa TpaguLisi, 3a sSIKOK KOHCTUTYLNHA
IOPUCOMKLISE Ma€e nepeBary Haj 3aranbHO topucaukuieto, a omke, KoHctutyuinHun Cyag Hag BepxoBHUM
Cynom. OgHak npaBoBa pearnbHiCTb YKpaiHu CBigYUTb MpOo Te, WO B AepXKaBi cpopMyBaBCs MPOTUNEXHNI
cueHapin. OgHak, sik 6yno NpoAeMOHCTPOBAHO aBTOPKOK, YKPAIHCBKMIA Migxid, xoda i gyxe caMobyTHin, He
cynepeynTb MidkHapOAHUM NpUHLMNam Woao 3abesneveHHs BepxoBeHCTBa npasa cygamu. Kpim Toro, OCHOBHI
3aKoHOAaBYi MONOXEHHS MOBHICTIO Bi4NOBIAATb KPUTEPIAM MiKHAPOOHOIro Ta EBPONENCLKOro npasa. Npote
Yy AOCHiIKEHHI pe3toMoBaHO, WO HagMipHa akTUBHICTb BepxoBHoro Cyay 34aeTbCsi MOMITHUM HELOSMIKOM
Yyepes 3aHaaTo Benukuin obCar Noro CyaoBol NpakTuMkW. Hanpuknag, npotarom nepLuoi nonosuHu 2023 poky
BepxoBHuii Cya po3rnsiHyB 3aranom 63 406 anensuiiHux Ta CyAoBMX crpas, Bkrtoyaroum 5 433 y cdepi
KpUMiHanbHOT tocTuLii Ta 7 174 3 ypaxyBaHHSAM CripaB Ta maTtepianis, Aki He Bynv po3rnsaHyTi y nonepeaHsomy
poui (BepxoBHui Cyn, AHania 3gincHeHHst npaBocyaas). Lle € npnynHoto, YoMy ykpaiHcbka npaBoBa cucteMa
CTUKaETbCS 3 MPOBremMoro BCTAHOBMNEHHS MPaBOBOI BU3HAYEHOCTI, SiKa € OAHIED 3 KMOYOBMX XapaKTepUCTUK
ctanoro Ta gemokpatuyHoro npasocyaasi (Consultative Council of European Judges, 2017). Y cratTi
BM3HAYeHO, L0 Hapasi He TiNbk1 Uda npobnema 3anuwaeTbCsl HEBUPILLEHOK YKPaiHCbKUM 3aKOHOAABLEM,
a TaKoX HarornoLleHO Ha BaXNUBOCTI Ta HEOOXiAHOCTI BM3HAYEHHsi CTaTyCy CyAOBOi MPaKTUKM B KpaiHi
3aranom, Tak camo sk i BnnmBy BepxosHoro Cyay Ha 3abe3nedeHHsi BepxoBeHCTBA NpaBa. Ha aymKy aBTopku,
iCHYIOTb Kifbka BapiaHTiB A1 NOAONAHHS LMX BUKIUKIB, SIKi MOBWHHI ByTW BUpILLEHi HeranHo 3 ornsaay Ha
TpvBatody BilHy Ta ManbyTHIN BCTyn YkpaiHu 0o €sponencbkoro Coto3y. 3a pesyrnbsrataMu AOCHiIKEHHS,
NpencTaBneHnMN y L CTaTTi, NPOMOHYETLCS MPUAHATA OBi 3aKOHOAABYI nponoauii. Mo-nepLue, BU3HaTK

3 As well, the same last statement was included in the post alongside the publication of three other overviews of the Court of Justice
of the European Union's case law on March 7, 2024, https://www.facebook.com/supremecourt.ua/posts/pfbid02uVEKUH9XmGWUz
HCMWD43msbukZb3nr5LKABDSfuCNVEsUeHJYgT3KJi2TQ7HIHQzZI.

BICHUK HTYY «KII». Monitonoria. Couionoris. Mpaso. Bunyck 1(61) 2024
65




CY[OBY MpPaKkTUKy MKepernom npaea, a came NpaBOBi NMO3uLii, BCTAHOBMEHI B piwleHHAX BepxoBHoro Cyay.
[Mo-apyre, BOHM NOBWHHI ByTK onybnikoBaHi y BU3Ha4eHin copmi, Wob posrnsgaTuca Sk SKepeno npasa.
Ons viTkoi ingeHTndikauii piweHs BepxosHoro Cyay, Lo MICTATb HOPUANYHI BUCHOBKM | € [Kepernom npaea,
y OOCHifpKEHHI 3anponoHoBaHO obpaTtu nigxia iX okpeMoro onyO6nikyBaHHSA Bif iHLWMX pilleHb, SKi Takoro
cTaTtycy He MatoTb. [1o npuknagy, Le Moxe OyTu ix okpeme BUAaHHS Y BignoBigHMX AOKyMeHTax/36ipkax ToLo,
AKi MPU3HaYeHi 3 uieto MeTor. binblue TOro, aBTOPKOK PE3OMOBAHO, L0 Takui iIHCTPYMEHT BXe ICHYE, Xo4a
i OhiLiMHO He BBaXaeTbCH TakMM. BignosigHO A0 pe3ynbraTiB LbOro AOCNIMKEHHS, OrMsSav Ta AanaxecTu
cynoBoi npakTukn BepxoBHoro Cyay € HarmsagHMM NpUKNagomM came LibOro iHCTPYMEHTY.

KniouyoBi cnoBa: BepxOBEHCTBO Npasa, YkpaiHa, KoHctutyuinHni Cyg Ykpainn, BepxosHun Cya,
CyLOBa NpakTuka.
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