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B paHin cTaTtTi gocnigpkeHo akTyanbHi NpobfemMu CcyvacHOro npaBOBOrO PeErynioBaHHS
fisnbHocTi puHky ®opekc B YKpaiHi. [ocnigKyeTbCs npaBoBa npupoda npaBoBa npupoda
NpaBOYMHIB, AKi yKNagalTbCA MK yYaCHMKaMKU 3a3Ha4Ye€HOro PUMHKY Ta BU3Ha4YalTbCs npobnemw,
O MOCTalTb B 3B’SI3KY 3 BIiACYTHICTIO i He3aBEpPLUEHICTI0O 3akoHOOaB4oi 6a3n, WO MOoKnKaHa
perynioBaty Len pUHOK. BU3HaA4YeHO WNAXM 3MEHLLEHHS PU3MKIB, LLIO MOXE MOHECTU YYacCHUWK rpu
Ha puHKY Popekc.

B paHHOW cTaTbe wuccneaoBaHbl akTyanbHble NpobremMbl COBPEMEHHOrO NPaBOBOroO
perynupoBaHus AesaTenbHOCTU pbiHka Popekc B YkpauHe. MccnepyeTcs npaBoBasd npupona
COENOK, 3akni4vaeMbl, Mexay YydyacTHMKaMy YKa3aHHOro pblHKa M onpegenstTcs npobnemel,
KOTOpble BO3HWKAKOT B CBSA3W C OTCYTCTBMEM M HE3aBEpLUEHHOCTbI 3akoHoaaTenbHon 6a3bl,
NPU3BaHHOW perynupoBaTb 3TOT pbIHOK. OnpegeneHbl NyTU YMEHbLUEHUS PUCKOB, UYTO MOXET
NMOHECTU y4aCTHUK Urpbl Ha pbiHke Popekc.

In this article the current problems of the modern legal regulation of the Forex market in
Ukraine. We investigate the legal nature of thelegal nature of the transactions entered
into between the participants of this market and defines the problems that arise due to the
lack and incompleteness  of legislation designed to regulate this market. Waysto reduce
risks that may be incurred by party games in the Forex market.

KnrouoBi cnoBa: dopekc, piHaHcK, 6aHKiBCbKi mocnyru, diHaHCOBI nocnyru.

B YkpaiHi ®opekc 3'aBmBca B KiHUi 90-x pokiB XX CTONITTA 3 MOYATKOM PO3BUTKY BifbHMX
PUHKOBUX BiAHOCUH. Cnepluy ue Oyna TexHOmnoris, Wo Aisna BUHATKOBO BCepeavHi agesakunx 6aHkis.
Ane HauioHanbHe BantOTHE 3aKOHOLABCTBO HE AO3BOSIANIO BiflbHO yKMagaTy BarntoTHIi KOHTPaKTW.
Tomy BUKOpUCTaHHSA Takoi TexHonorii 6yno MoOXnumBe BUHATKOBO y TuUX BaHkax, fki Manu 3mory
onepysaTy OOCTaTHbO BENUKMMU KOLUTaMM 3a MeXaMmu BarnoTHOro Harnsgy HauioHansHoro 6aHky
YkpaiHn. OTxe, rpomagsHam YkpaiHu OOBENOCb 3HAMOMUTUCL 3 POpPEKCOM BUHSITKOBO 4epes
npeacTaBHULTBA iIHO3EMHUX ANNIHIOBUX LIEHTPIB.

Big mMomMeHTy nosBu i cTaHoBfeHHs1 Popekcy B YKpaiHi HiYOro He 3MIHWNOCb — PWUHKOBI
BiQHOCMHM LUMPOKO PO3BMHYNUCL B YKpaiHi, cam Popekc HabyB LUMPOKOrO PO3MOBCHAXKEHHS B
Hawin gepxasi. PosropHynach WwKMpoka aritauiinHa Ta peknaMmHa KamnaHisi no 3anyyeHHIo KrieHTiB
00 y4yacTi B puHKy Popekc, NpoTe HauioHanbHe 3aKOHOAABCTBO TaK i He BperynoBano gisnbHICTb
OCTaHHbLOro B YKpaiHi. Y4uM, MabyTb, MOACHIOETLCA BiACYTHICTb HAYKOBUX OOCHIAXEHb Y 3a3HAYEHIn
cdpepi.

MeTa paHoro AocnigkeHHs Monsirae y AOCMIMKEHHI npaBoBOi npupoan puHky Popekc B
YKpaiHi, npaBoBOI NPMPOAW MNPABOYUHIB, $Ki YyKragalwTbCA Ha pPUHKY Popekc, BU3HAYEHHS
nNpaBoOCYO’EKTHOCTI  YYaCHUKIB 3a3HAYe€HUX MPaBOBIQHOCMH Ta BUPOONEHHS WNSXiB  LWOAO
BAOCKOHamneHHs y 3a3Ha4eHin cdepi.

KoHTponb 3a npoBedeHHsIM BamntTHUX onepauii B YKpaiHi 3gicHioe HauioHanbHu GaHk
YkpaiHu, BignosigHo o 3akoHy YkpaiHum «[lpo HauioHanbHui 6aHk YkpaiHu» Ta [locTtaHoBM
MpaBniHHa HauioHanbHoro GaHky YkpaiHn «[po IHCTpyKUis NOpsiAOK BIOKPUTTS, BUKOPUCTaHHS,
3aKpUTTA PaxyHKiB y HaLUioOHamnbHi Ta iHoO3eMHux BantoTax» [6; 8]. MpoTe, BiNbHOrO HEOOMEXEHOTO
NnpoBeAeHH KOHBepTaUillHMX onepauii 3akoHO4ABCTBO HalUOi AepxaBu He nepenbadvae. [o
HeJaBHbLOIO Yacy He iCHyBaro i 3aKoHO4ABYOI OCHOBM AnNdA MapXuHanbHoi Toprieni. [MpoTe,
MopaTkoBui kogekc VYkpaiHu, wo Habys uyuHHOCTi 01.01.2011 p., BUKOPUCTOBYE TepMiH
MapXunHansHoro npubyTky, npote 6e3 1oro Bu3HadeHHs [2; n. 210.2 cT. 210].

Yepes 0coGnMBOCTI BamniOTHOrO Ta MOAATKOBOrO 3aKOHOOABCTBA 3apeecTpoBaHi B YKpaiHi
OUMIHIOBI LEHTpW, 3a3Buyan, He MaloTb PUOAUYHOrO fnpaBa Ha HagaHHs (PiHAHCOBMX MOCHYT.
HalyacTiwe BOHM AitoTb Ha NiacTaBi NiueH3ii Ha 34iNCHEHHs1 OYKMEKepChbKOl AisiNbHOCTI, WO He
HanexuTb A0 giHaHCOBUX nocnyr. BinblWicTb Xe BenukuxX AWMIHFOBUX LIEHTPIB B3arani mMatTb
3aKOpAOHHY peecTpauito, a MicueBi NpeacTaBHULTBA He  HECYTb  HisKOl  HOpUAUYHOI
BignosiganbHocTi abo y HMX B3arani BiaAcyTHA odiuiinHa peecTpauisa. KrieHT Takoi komnaHii
3a3BMYail He Mae peanbHOi MOXIMBOCTI OCKapPXWUTWU LOiSNbHICTb AUNIHIOBMX LEHTPIB i oTpumaTu
3aXMCT Y KOHIIKTHUX CUTYyaLisax.

Cnig 3a3HaunTn, WO AianbHICTb POPEKCHUX KOMMAHIN He NignsaratnTb NPsSMOMY AepXXaBHOMY
perynioBaHHIO i B iHWWX Aep)KaBaX, OCKIfbKW 3a3Ha4YeHUN PUHOK «BINbHWUA 3a CBOEKD CYTTHO®,
«no3abipxoBuny. TopriBNs Ha HbOMY BiAOyBaeTbCs 3a AOMOMOrow TenedoHiB Ta IHTepHeTy. |
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B3arani, peanbHoi KyniBni-npogaxy BanioTu TyT He BiADOYBaeTbCs, TOMY W perynoBaTU-TO HeEMa
yoro [11].

BogHouac, BigHOCUHM Bpokepa 3 KIIEHTOM YiTKO BpPeryfiboBaHi 3akOHO4ABCTBOM B PO3BUHEHMX
KpaiHax [15].

B YkpaiHi HaBiTb Ui BIQHOCUHW HE MalOTb 3aKOHHOro MiArPYHTA | HEe BperynboBaHi YMHHUM
3akoHoAaBCTBOM. B nigTBEpOKEeHHS OCTaHHbLOro HeobXigHUM BaunTbca po3rnsg cxemu poboTu
Opokepa Ta annepa, opraHisauii, CTBOPEHHS i AisiNbHOCTI LeHTpiB Dopekc B YKpaiHi.

Onepauii 3 aktTMBamu Ha puHKy Popekc npoBoaAaTb 6e3nocepeaHbO Tak 3BaHi «Tpenaepu».
IHCTpyMEHTOM Takux onepaLii BUCTynawTb 3anyvyeHi Tpengepamm rpoLloBi KOLWTU KIIEHTIB, SKMX
HasMBalTb «iHBecTopamMu». IHTepec 060X y4YaCHWKIB BKA3aHOTO PUHKY B MPOBEAEHHI HA HbOMY
BaniOTHUX omnepauii 3yMOBMEHWA MaTepianbHOK METOH Y BUrMNSAAi OTPUMAHHSA KOXHUM i3 HUX
BignosigHoro npubyTky [10, c. 23-25]. Ha cborogHi Tpengepamm Ha puHKy Popekc BUCTYNarTb AK
BeNnuKi (piHaHCOBI KOMNaHil, Tak i NPOCTi Noan, SKi TakoX 3aMMaloTbCs TOpriBne iHO3eMHOK
BastoTOK Ha BKazaHOMY puHKY. Tpengepammn MoxyTb OyTu gk npodecioHanu, Tak i niobuteni [15].

MexaHiaMm Ta cxemMa 3a SIKOKW 30IACHIOETbCS AisnbHICTL Popekcy 6asyeTbcsi 3a3Buyan
HaCTYNHUM YNHOM:

1. KnieHT 3HaoMuTbCA Ha calTi 3 ymoBamMu odepTn, dka BuXoauTb Big ocobu,
3apeecTpoBaHoOl 3a Mexamu YKpaiHu. Y pasi akuenty oepTn OOroBip BBaXaeTbCs yKNageHUM y
MicLi 3HaxoQKeHHs Gpokepa.

2. B pasi srogn 3 ymoBamn odepTun (akuenTy) KIiEHTY BiOKPMBAETLCS PaxXyHOK Y KOMMaHii-
Opokepi (Tpenaepi).

3. KnieHT 3aBaHTaxxye | BCTAHOBMIOE HAa CBOEMY KOMM'IOTEPiI nNporpamy, 3a AOMOMOroOK SKOI
KMiEHT MOXe yKkragaTu NpaBoYvMHN 3 BpoKepoMm (Tperaepom).

4. Bci yrogn KnieHT yknagae 4yepe3 |HTepHeT 3a JONOMOroK 3aBaHTaXeHO! i BCTaHOBNEHO!
nporpamn. CepBepu, Ha AKX 0OPOBONSIOTLCS 3anUTK | OPYYEHHS KNiEHTa, po3TalloBaHi TakoX 3a
Mexamu Ykpainm [14].

lMpakTnyHi acnekTM 3acToCyBaHHA MexaHiamy TopriBfi Ha puHKy Popekc, a Takox
0POPMIIEHHS! OOrOBIPHUX BiAHOCWH MiX iHBECTOPOM i Tpengepom B GaraTbox BuMNagkax cBigyvaTb
npo NOTpanmfsHHA B HEBUrigHEe CTaHOBMLLE BRacHe iHBecTopa, SKWA, OOBIPMBLUM CBOI KOLITW
CTOPOHHIN 0cobi, SK MpaBuno, He 3adaeTbCA MUTaAHHAM LWOAO MPaBOMIPHOCTI OPOPMMEHHS, B
3B’A3KY 3 UMM, AOrOBipHMX BiQHOCWH 3 Y4aCHMKaMU LibOro PUHKY.

Hocnigpxkytloun npakTvky NpOBEAEHHs BamnoTHWMX onepauii Ha puHky Popekc, Hacamnepenq,
AOUINbHO 3BEPHYTW yBary Ha AOroBopu, LIO YKNagalwTbCH MK iHBECTOPOM Ta NpeacTaBHUKOM
KomnaHii (guniHrosoro ueHTpy ®opekc TOwWO). 3a ymOBaMM TaKOro AOroBOPY KOMMNaHIg
YNOBHOBaXYETbCA AIATU SK areHT abo Bpokep 3 METOI BMKOHAHHS iHCTPYKLIW iHBECTOopa 3 KyniBni-
npogaxy diHaHCOBUX IHCTPYMEHTIB Ha (PiHAHCOBUX PUHKaX. Y MNEeBHUX BUMNagkax YMOBWU LIOOO
npegMeTy Takoro foroBopy Oynu BigcyTHI B3arani, a B OesIKUX - NPONUCYBanNncb He JOCUTb YiTKO.
3amicTb 3a3HayYeHHs B AOrOBOPI MOro iCTOTHMX YMOB, ¥ HbOMY MICTUIIOCh NOCUNAHHA Ha BeO-canTu
KOMMaHii.

Micna yknageHHs BKasaHOro Bullle OOroBOpY iHBECTOPY MPOMOHYETBLCH YKNageHHA OOoroBopy
OOpYYEHHS Ha [JoBipye ynpasniHHA iHAHCOBUMUW aKTMBaMW, iHLIOK CTOPOHOK 3a SKUM
BUCTYynaTume Tpengep. 3 Ha3BM LbOro AOroBOPY BUMNMMBAE, WO BiH Mae noegHysatu B cobi ABa
Pi3HUX BMAW LMBINbHO-NpaBoBUX 3060B’A3aHb BiAMoBigHO A0 rnae 68, 70 LlueinbHOro kogekcy
Ykpainn (Hagani — UK YkpaiHn) — gopydeHHs Ta ynpasniHHA mManHoMm. OcTaHHE pobuTb Takum
OOroBip 3MmiwaHum [3, 4. 2 cT. 628]. OTxe, HeobXigHUM € NpOoBeaeHHA aHanidy 000X 3a3HayeHuX
BMAiB LIMBINbHO-NPaBoBuX 3060B’'s13aHb.

Oocnigxytoun npasoBy npupoay AoroBopy AopyyveHHs 3 ornagy Ha LK Ykpainu, 3asHavumo,
WO 3a Takum [OOroBOPOM OfHa CTOPOHa (NOBipeHWi) 3000B’sI3yETbCA BYMHWUTK Bif iMeHi Ta 3a
paxyHOK Opyroi CTOpOHU (JoBipuTens) nesBHi topuaundHi Aii [3, 4. 1 cT. 1000]. OTxe, Tpengep
BMUCTYNnaTUMe MOBIipeHMM, a iHBecTOop AoBiputeneM. lNpegmeToMm gaHOro OOroBopy € 06O0B’sI30K
NOBIPEHOro LWOA0 BYMHEHHA YiTKO BW3HAYEHUX OOrOBOPOM HOPUOUYHUX Aih. AKWO B O0roBopi
OOPYYEHHS Ha [oBipYe YynpaBeniHHA iHAHCOBMMK akTuBamu OyayTb BIiACYTHI BKa3iBKM Ha
3AiNCHEHHS TPenagepoM KOHKPETHUX IOPUANYHUX i, TO | NpeAMeT A0roBopy AOPYYEHHS Yy BKa3aHin
AOTOBIpHI KOHCTPYKUii Oyae BiacyTHiN. Kpim Toro, 3akoH 30060B’A3ye OOBIpUTENS MPU YKMageHHI
AOroBOpY OOpPYYeHHs HagaTu nosipeHomy AoBipeHicTb [3, 4. 1 cT. 1007], Aka y pasi 3aKkiH4YeHHs
CTPOKy 1i Ail mae 6yTn noBepHyTa MOBIPEHUM pPa3oM 3 WOro 3BiTOM MPO BMKOHAHHS OOPYYEHHS i
NigTBEPOKYIOYMMM OOKYMEHTaMM, SKWO Lie BMMaraeTbCsi JOFOBOPOM YM XapakTepOM AOPYYEHHS
[3, cT. 1006].

3a poroBopoM ynpaseniHHA MalHoM, 3rigHo 3 4. 1 c1. 1029 UK YkpaiHu, ogHa cTtopoHa
(ycTaHoBHMK ynpaBniHHA) nepepae Apyrii CTOPOHi (ynpaBuTEneBi) Ha NEBHUA CTPOK MavHO B
ynpaerniHHS, a gpyra cTopoHa 3000B’3yeTbCsA 3a NnaTty 3A4iACHIOBATK Bi CBOro iMEeHi ynpaBIniHHS
UMM MaWHOM B iHTepecax YCTaHOBHMKA YMNpaeMiHHA UMM abo Bkal3aHOi HUM ocobwu
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(BurogoHabyesava). OTxe y BigHOCMHAX, WO BMHMKAKOTb MK TPEMOEPOM i iHBECTOPOM Ha PUHKY
dopekc, Tpengep y 3asHavyeHoMy 3000B’A3aHHi BUCTynaTume YyrpaBuTesrieM, a iHBECTop -
YCTAHOBHMKOM ynpaeniHHA [13].

ICTOTHOKO YMOBOK AINCHOCTI AOroBOPY € MUTaHHSA HasiBHOCTI Y CTOPiH AaHOro [oroBopy
HanexHoi npaBocy6’ ekTHOCTI. Tak, aHamni3yloun KOXeH i3 BUAIB LMBINbHO-NPaBOBNX 3000B’si3aHb,
noeaHaHUX B [JOroBopi AOPYYEHHA Ha AoBipye YnpaBniHHA iHaHCOBMMUM akTMBamu, cnig
3a3HaYnTK, OCKINbKN 3aKOH HE OBMEXYE KOMo OCib, AKi MOXYTb BUCTYnaTu NOBIiPEHUM B OOrOBOPI
AOPYYEHHS, TO 3a AOroBOPOM YMpPaBMiHHA MavHOM YNpaBUTENEM MOXE BUCTYNaTU BUKIHOYHO
cyb’ekT nignpuemHuubkoi aianeHocTi [2, 4. 1 cT. 1033]. OTxe, 3a3HayeHe npaBuro BUKMOYAE
MOXMMBICTb y4acTi y UMX NpaBOBiHOCUHAX Ha CTOPOHI yrnpasutens (omxe n Tpengepa) disuyHoi
ocobu, sika He € cyB’eKTOM NiANPUEMHULIBKOT OisiNIbHOCTI.

BpaxoBytoun 3a3HaveHe, MOXHa 3pobuTn BUCHOBOK, LLIO Y pa3i yknageHHs 4orosopy isu4HoO0
0ocoboto, fka He € NignpueMUEM, BUHMKAKOTb NiACTaBM N9 BU3HAHHS 4AHOrO LOrOBOPY HEQiNCHUM
BianosigHo 0o Y. 2 cT. 203 Ta cT. 215 LK YKpaiHw.

TakoX 3aKOH BCTAHOBIIIOE NEBHI OOMEXEHHs LWOoAo npegMeTy ynpaeniHHA. Tak, 3 ornagy J. 2
cT. 1030 LK YkpaiHu B ynpaBniHHA He MOXYTb nepenaBaTUCS FPOLLIOBI KOLWITK, KpiM BUNAAKiB, KONK
npaBo 34iNCHIOBATW YNpaeniHHA rpowMMa MnpsiMO BCTAHOBMEHO 3aKOHOM. Ha cborogHi npaso
yrnpaBniHHSA rPOLLOBMMM KOLUTaMU, ke BCTAHOBINEHE 3aKOHOM, HagaHo 6aHKIBCbKMM yCTaHOBaM Ta
iHWu1Mm piHaHCOBMM ycTaHoBam (Ha niactaei 3akoHiB YkpaiHu «[Mpo diHaHcoBi nocnyrn Ta
AepXxaBHe perynioBaHHA PUHKIB iHaHCcoBKUX nocnyry, «po 6aHkM i 6aHKIBCLKY AifnbHICTLY [5; 7]).
Ak BbavaeTbCs, ynpasriHHA rPOLLIOBUMW KOLITaMK BiAbyBaeTbCA Ha PUHKY (DiHAHCOBUX MOCNYr, a
oTXe, JiANbHICTb Tpengepa mMae rpyHTyBaTucs, Hacamnepeq, Ha 6a3oBOMy 3aKOHOA4ABYOMY aKTi —
3akoHi Ykpainu «[1po ciHaHcoBi nocnyrn Ta gepXXaBHe perynoBaHHA PUHKIB PiHAHCOBUX NOCYT».
3rigHo 3 mignyHKTOM 4 4. 1 cT. 34 3a3Ha4yeHoro 3akoHy, MpuW 34INCHEHHI OisiNbHOCTI 3 HagaHHS
Oyab-skoi hiHaHCOBOI NMoCnyru, siKOk, 30KPeEMa, € AOBipYe yrnpaBniHHA akTuBaMu, Wo nepenbavae
npsiMe 4n onocepefkoBaHe 3any4veHHsl piHaHCOBMX aKTMBIB Big (hi3n4HUX OCIO, cnig oTpumMyBaTU
BiANOBIOHY niueHsilo B HauioHanbHin KoMicii, sika 34INCHIOE Oep)XaBHEe pPeryrnoBaHHA y cdepi
PUWHKIB (hiHaHCOBMX nocnyr. A BigNOBIQHO BiACYTHICTb Takol niLeH3il y Tpengepa, AisnbHICTb 9KOro
Ha puHKYy Popekc nepenbadvae 3anyyeHHs KOWTIB (Pi3MYHMX OCIO B ynpaBmiHHS, MOXe cTaTh
niacTtaBow AnNs:

a) BU3HaHHSA OOroBOPY AOPYYEHHS Ha AOBipYe ynpaBniHHSA HEediNnCHUM BiAnoBiAHO OO 4. 2 CT.
203 Tta cT1. 215 UK Ykpainu;

0) HaknNageHHs Ha Tpengepa — NopyLIHMKa 3aKOHO4ABCTBA BiANOBIAHOI CaHKUIl - wTpady.

BpaxoBytoun BuLLE3a3HaYeHe, MOXHa OiIMTU BUCHOBKY, LLO AesKi i3 AOroBOpiB yKNageHux i3
BiANOBIAHUMU iHBECTOpPaMK Ha puHKY POpeKC MOXHa BBaXkaTu HeyknageHumun abo € nigcrasun Ans
BW3HAHHSA X HEOINCHUMU, WO MOXe BUKNUKATU HacTaHHA HebaxaHux Hacnigkie. | BignosigHo, ue
3arpoxye iHBeCcTopy NoTpannaHHAM Yy HEBUTiAHE IOPUANYHE CTaHOBULLE.

Lono ciHaHCOBMX akTuBIiB, SiKi 3a JOrOBOPOM AOPYYEHHHA Ha [OBipye ynpasmiHHA MaloTb
nepegaBsaTucs Tpengepy, To i TYT My 6a4yMmo BiACYTHICTb NPaBOBOro peryntoBaHHsA. Ha npaktuui
KOLUTM iHBECTOpa MaloTh BigobpaxaTucsa y BUrna4i 3anucy Ha crneuiaribHOMYy paxyHKy, BigKpUTomy
B IHTepHeTi Ha BM3Ha4yeHOMY cauTi (Tak 3BaHMN «BIpTyanbHUW paxyHOK»). 3asHauMmo, LWo
BIOKPMTTS Takoro paxyHKy He perynioetbcs [loctaHoBow [lpaBniHHA HauioHanbHOro 6aHky
YkpaiHu «[po [HCTpyKLUis NopAAoK BiOKPUTTS, BUKOPUCTAHHSA, 3aKpUTTSA pPaxyHKiB y HaLioHanbHin Ta
iHO3EeMHUX BanoTax».

BpaxoBytouu, WO iHAHCOBMMW akTMBaMM € KOLITK, a KOWTU B YKpaiHi MOXyTb iCHyBaTu B
rotiBkoBii abo 6e3roTiBKOBIN OpMi, TO OTPUMaHi Big iHBECTOpa KOWTK, WO MakTb Nepentn 3
roTiekoBoi oopmn y 6e3roTiBkoBY, MatoTb OYTU BHeCeHi Ha BignoBiAHWN paxyHOK Tpewngepa abo
iHBecTopa, BigkpuTunm came y Gadky [4, 4. 1 cT. 3]. Ockinbku, BkasaHi KowTu MawoTb OyTn
nepesefeHi Ha BipTyanbHWA paxyHOK iHBeCTOpa 4u Tpengepa, BOHU MawTb OTpUMaTu cTaTtyc
€MEeKTPOHHUX rpoLLEN.

lMpaBoBe perynioBaHHA MWUTaHb LWOAO BUKOPUCTAHHS EneKTPOHHMX rpowen B YKpaiHi
3gincHoeTbea Ha nigctasi MoctaHoBu MpaeniHHA HBY Ne 481 Big 04.11.2010 p. «[1po BHeECEHHS
3MiH OO0 [OesikMX HOPMaTMBHO-MPaBOBUX akTiB HauioHanbHOro 6aHky YKpaiHM 3 nuTaHb
perynioBaHHS BUMYycKy Ta obiry enektpoHHux rpowen» [9]. BignosigHo o n. 1.4 3asHadeHoi
MocTtaHoBwu lMpaBniHHa HBY, emiTeHTOM enekTpoHHUX rpowen, To6To 0coboto, Ska BUMyCKae Taki
rpowi, BMCTynae BMKMNOYHO OaHK. Pos3noBciogXyBaTu eneKkTpoHHi rpowi (TobTo, 3aincHoBaTu
onepavuilo 3 HagaHHs iX KopucTyBadam), 34IMCHIOBATU 3 TakMMKU rpowvMa obmiHHi onepadii mae
NnpaBo Tak 3BaHUN «areHT», KM € PUANYHOI 0cob0oI0 i ykriaB 3 6aHKOM BiAMOBIgHWIA LOTOBIp.

Cnig npuiHATM OO yBaru, WO 3aKOHOAABCTBOM BCTAHOBIIEHI OOMEXEHHS BMKOPUCTAHHS
€IeKTPOHHMX rpoLleit. Tak, SKLWO KOpUCTyBayYeM erieKTPOHHMX FpoLUer BUCTynae gisudHa ocoba
(sKa He HanexuTb OO CYO’eKTiB NiANPUEMHULBKOI OiANbHOCTI), TO 3aKOHOL4ABCTBO AO03BOJISE N
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BUKOPUCTOBYBATM 1I E€NEKTPOHHI rpowi nuvwe Ans po3paxyHKiB 3 TOpProBusMM 3a ToBap Ta
nepepaxoByBaTU €NEKTPOHHI IPOLUi iHWMM KOopUcTyBayam - pisnyHmum ocobam.

OTXe, y pasi BUKOPUCTAHHA ENEKTPOHHUX rpollen Ha puHKy Popekc iHBECTOPOM-i3NYHO
0co06010, Ui KOWTN MOXYTb OYTK NepepaxoBaHi Tpenaepy, akui € disuyHo o0coboto, abo TOpProsLto
(cyB'ekT rocnogaptoBaHHsl, 3apeeCcTpOBaHUIM BIAMOBIAHO OO 3aKOHOA4ABCTBA YKpaiHM, WO Ha
nigcTaBsi OOroBOpY, YKNageHoro 3 eMiTeHToM abo areHToM 3 po3paxyHKiB, NMPUAMAE €NeKTPOHHI
rpowi sk 3acid nnatexy 3a Ttoapu [9, ab3. 19 n.1.3]) B sKoCTi po3paxyHKky 3a ToBap. [lpoTe,
BpaxoByouH, Lo pisnyHa ocoba He Moxe ByTu ynpaBuTenem B JOrOBOPi yNpasniHHSA MakiHOM, NPo
O 3a3Hayanocb paHiwe, onepalii MK TakuMu KaTeropiamu ocCib 3 enekTpoHHUMMK rpoLumma
BBaXaTMMYTbCH MPaBOMIPHMMMU, AKLLO MK HUMK Byae yknageHa iHW Wi BUua AOroBopy, aHix Ta, aka
nepepbavae foBipye ynpasBniHHA KowwTamMu. Mpy UbOMY 3MICT Takoro AOroOBOpPY TakoX HE MOBUHEH
BKa3yBaTW Ha HasBHICTb B HbOMY [OBIpYOro YMpaBfiHHA ManHOM. HAKWO KOpUCTyBavem
€ITeKTPOHHMX TpOoLLIen BUCTyNae cyb’eKT rocnogaploBaHHS, TO 3aKOHO4ABCTBO LO3BOMSE MOMY
BMKOPUCTOBYBATW €MEKTPOHHI MPOLLI BUKIMIOYHO A58 PO3paxyHKiB 3 TOProBusMM 3a ToBap.

Omxe, npoaHanisyBaBLUM 4YMHHE 3aKOHOOABCTBO YKpaiHW i 3acTocyBaBWIM iX OO MNEBHOI
cuTyauii y BiAHOCUHaX MK Tpengpom Ta iHBECTOPOM MpU 34INCHEHHI BaNOTHMX onepawin Ha puUHKY
dopekc, MOXHa BUSBUTW MpoOranuHyi B 3aKOHOA4ABCTBI, SKi BNNMBalOTb abo MOXYTb BMAMHYTU Ha
iHTepecu nepLu 3a BCe iHBECTOpIB.

Ovnepu, Wwo npautooTb Ha puHKY Popekc No BCbOMY CBIiTY, YyAOBO PO3YMiloTb Te, WO KpaiHu,
B SIKMX BOHM [il0Tb abo npsAMOo 3ab0OpOHATE L0 AianbHICTe abo usa AianbHICTe He BperynboBaHa B
3aKkoHoAaBCTBi. TOMy MexaHi3am poboTu Aunepis € 4OCUTb 4YiTKO NOByaOBaHWMM i HanpaBneHuM Ha
YHUKHEHHS1 Byab-AKOi OPUAMYHOI BiANOBIAaNbHOCTI. Ha NnpakTuui Le 34iNCHI0ETLCA TaKUM YMHOM:

1) 6e3nocepeaHbO0 GPOKEPChKi LEHTPM CTBOPIOIOTBCS MO3a MEXaMu AepXaB, B SIKMX BOHMU
AitoTb. [JoCUTb YacTo MicLleM CTBOPEHHS CTaloTb OQLUOPHI 30HM. [uniHrosi onepadii BeayTbCcs Big,
iMeHi OOLLIOPHOT KOMMNaHIi TakMX UeHTpIiB. Y OiNbLIOCTi OLUIOPHUX 30H perynoBaHHS (piHAHCOBOT
[iSiNbHOCTI 3HAYHO M’SIKLLE, HIXXK Y PO3BUMHEHUX KpaiHax, xo4ya GaHkKiBCbka, iHBECTMUINHA Ta iHLUi
BUOWN OIANbHOCTI Maike y BCiX OMLIOPHMX 30HAX OCTaHHIM 4YacoM KOHTPOMETbCS Habarato
aKTMBHiILWe, HiX paHiwe. NMpoTe onepauii Ha puUHKY Popekc MOKW, SIK MPaBuo, HE BPErymnoTbCA
3akoHogaBcTBOM [13];

2) OisnbHICTb B Aep)kaBax 3BOAWUTLCH BUKITIOYHO OO MOLUYKY Ta 3anyyeHHs KIieHTIB, peknamu
AignbHocTi BpokepiB Ta 6esnocepegHbO CamoOro PWHKY, WO 3a3Bu4yaun, 34incHoeTbca 6e3
OTPMMaHHS niueHsii Ha peknamy ¢iHaHCOBMX MOCNYr, LMASXOM CTBOPEHHS 3aByanbOBaHoi
peknamu.

Omxe, pu3MK IOPUAMYHOI BiANOBIAANbHOCTI TpenaepiB i AMNEPCbKUX KOMMaHIN 3HMXKYETbCS, a
pW3KK iIHBECTOPIB - MPSAMO NPONOPLIMHO 3BiNbLUYETHCS.

MigcymoBytoun, cnig 3asHaymMTh, WO cama cxema [fisnbHocTi Popekcy i Moro KieHTiB He €
3aKOHOJABYO BpPErynbOBaHOK, a i(HOA4I - HaBiTb TArHe 3a CcobOK MOpPYLIEHHS YMHHOTIO
3aKkoHoAaBcTBa YkpaiHu (3okpema, HopMm LimeinbHoro kogekcy YkpaiHu). Pe3ynstatoM Uboro € Te,
Lo ocobu — rpomagsaHm YKpaiHu, ski NpUMatoTb pilleHHS 3irpatu Ha puHKy Popekc, i TuM camum
BCTYMalTb Y BiAMNoOBiAHE MPaBOBIAHOLLEHHS, B MepLly 4epry, CTBOPHOKTL Hebe3neky Ta 3arposy
Anst BnacHux iHTepeciB iHBecTopiB. OCKiNbKM y pasi BMHWKHEHHS npobnem, ocoba He 3Moxe
3BEPHYTUCH 3a 3aXMCTOM CBOIX MOPYLUEHNX npas, abo B pa3i TaKoro 3BEpHEHHs iCHYE BIpOriaHICTb
TOro, Wo AaHin ocobi 6yae BiAMOBMEHO y 3a40BOSMEHHI i BUMOr, agKe cama ocoba 3a BnacHUM
BONEBMSABNEHHSMW HaJana CBO 3rofy Ha yvyacTb B AaHin cxemi poboTtun puHky dopekc. NpuymHoro
TakMx cuTyauin, 3a3Bu4yan, CTae Hu3bka MnpaBoBa KynbTypa abo iHWMMKM crnoBamu NpasBoOBUK
Hiriniam 3 OOKy rpomagsH. A sK BiJOMO, He 3HaHHS 3aKOHY He 3BiNbHAE Big HPUOWMYHOI
BignoBiganbHocTi [1, 4. 2 cT. 68].

Tomy HeoOXxigHMM BbOayaeTbCsi CTBOPEHHS BiAMOBIOAHOI HOpMAaTMBHO-NpaBoBoOi 6asu, dka 6
BperynioBana fisanbHiCTb 4aHoro puHKy, abo xoda 6 Hopm, siki 6 6e3anocepenHbO BperynbLoByBanu
BiJHOCWMHM MiX Tpemgepom Ta iHBecTtopom. Lo, B cBow 4epry, gano 6 Oinblle MOXNUBOCTEN
iHBECTOPY 3aXUCTUTU CBOI NpaBa Yy pasi BUHNKHEHHS MEeBHUX CNOPIB.

[NpoTe, OCKiNbKNM 3aKOHOA4ABCTBO YKpaiHWU LUEe € AOCUTb HE 3PifiUM i Ha CbOroAdHi MU MOBUWHHI
CMMpaTUCh BUKIKOYHO HA YMHHI HOPMU, TO HEOOXIigHO, WO yci ocobu, WO 3anydarTbCcs 40 Py Ha
puHKy dopekc, nepw 3a Bce, OynM OPMAMYHO MOIH(OPMOBAHI LWOAO BCiX NPaBOBMX Hacnigkis
y4yacTi B Popekc, a He NpoCTOo 3anyyeHi Baanumm obiusiHkamu LWBUAKO i IErko MOXIMBO 36inbLumnTu
CBOI [JOXOAN, HE NPUKNagatym BENMKUX 3yCUIb.
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