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CraTtTa npucesdeHa aHanidy crnocobiB 3axucTy cyb’ekTiB rocnogaproBaHHA Bif HEAPYXHiX
norfmMHaHb B MNPOLECi €KOHOMIYHOT KOHLUEeHTpauil. ABTOp PO3MeXOBYE MOHATTS pengepctsa Ta
HEeAPYKHbOrO MOMMMHAHHA | PO3MMS4aE MOXMIMBI LWIAAXM 3axXUCTy NiONPUMEMCTB B yMOBax
HecTabinbHOI PUHKOBOI EKOHOMIKM.

Cratba nocBsilleHa aHanu3dy CcrnocoboB 3awuTbl CYObLEKTOB  XO3AWCTBOBAHUS  OT
HeOpPYKECTBEHHbIX  MOMMOWEHNA B MpoLecce  9KOHOMUYECKOW  KOHLUeHTpauuu.  ABTOp
pasrpaHuuMBaeT MOHATUA pengepcTBa M HEOPYKECTBEHHOrO MOINOWEHUss U paccMmaTpuBaeT
BO3MOXHbI€ NYTU 3aLUMTbl NPEANPUATUN B YCITOBUSAX HECTABUNBHON PLIHOYHOW 3KOHOMMUKM.

The article analyzes the ways to protect businesses against hostile takeovers in the process of
economic concentration. The author distinguishes between the concept of raiding and hostile
takeovers and consider possible ways to protect businesses in unstable economy.

KnroyoBi cnoBa: HegpyXHE NOrMyHaHHSA, peraepcTeo, NpuabaHHA KOHTPOM, KOprnopaTuBHI
npaea, 3aXMCHUN MEXaHi3Mm.

Po3B1UTOK PUHKOBOiI €KOHOMiKM YkpaiHn Ge3nocepedHbO BMNMMBaAE Ha npouec KoHconigauil
Kanitany, Skun, B CBOK 4Yepry, 3HaxoAuTb BigoOpaXeHHs B yrogax Mno 3MUTTIO i MOrMMHaHHIO
KOMepLinHMX opraHisauin. HegoctatHa yBara o npobrneM nNpaBOBOro peryrtoBaHHA 3MUTTIB i
nornnHaHb NPM3BOOUTb SIK OO MOPYLUEHHS NpaB Ta iHTepeciB cy0’ eKkTiB rocnoaapCbKoi OisinbHOCTI,
Tak i Ao gectabinizauii eKOHOMIYHMX MPOLECIB Ta 3HMKEHHS IHBECTULIMHOT NPpMBaGNMBOCTI KpaiHu
BUinomy. 30kpema, TaknuMm SBULLEM € PenaepCTBO, SKEe BUPAKAETLCH Y HE3AKOHHOMY 3aXOMMEHHI
BNACHOCTI.

Ha BiamiHy Big pergepcTBa, MOMMWHaHHSA, 3AINCHIOBaHI B pamMKax 3akOHy, € iHAuMKaTtopamu
YCMILWHOCTI METOAIB YynpaBniHHA KOMEPUIMHOK OpraHisauieto, a TakoX 3acoboM OYMLLEHHSI
€KOHOMIKW Bif HeeeKTUBHNX BIIaCHUKIB.

B YkpaiHi € neBHWI 4OCBIA AepXaBHOrO aHTMMOHOMOSIBLHOMO KOHTPOSIO 3a NMpoueccamu 3nuTTs
Ta nornuHaHHga. OnybnikoBaHWA UiNWMIA  psg  HaykoBux pobiT, ki npucBsyeHi npobrnemam
OopMyBaHHsi e(PEKTMBHOIO KOHKYPEHTHOro cepefoBullia, OOMEXEHHS MOHomMoniamy Ta
YAOCKOHaneHHs1 aHTMMOHOMOSBHOMO 3aKOHOAABCTBA OO0 KOHTPOMO 3a npouecamy eKOHOMIYHOI
KoHUeHTpauii. Cepeq BITYM3HSIHMX HAyKOBLIB MOXHa Buainutu: AmitaHa B.H., BopuceHko 3.M.,
BakaniHcbky O.0., BacuneHka B.M., Banitosa C.C., JoniwHboro M.l., 3aBaagy O.J1., 3HameHCbKoOro
I".J1., Kosopiz M.O., KysbmiHa P.l., JlarytiHa B.[., MamyTtoBa B.K., Opnosy H.O., Pytyenka O.10.,
CaniaxmetoBy H.O., CemeHoBy J1.H. Yganosa T.I'. Ta iHLKX.

MpobnemHi NUTaHHS Aep)KaBHOrO aHTUMOHOMOMBLHOrO KOHTPOSO 3a KOHLUEHTpauiel cyb’ekTiB
rocnofaploBaHHs BUCBITMIOITLCH TakoX y poboTax Takux 3apybixHux asTopiB, sk BboHep J1.X.,
Ennang B., l'enxopH E.E., Koeauud B.E., NiHgavik P.C., Py6indensg O.11., By A.11.

lMpobnema 3axmucTy NpaB ydacHWKIB KOpropawi Ha CbOrofHi € HanbinbL rocTporo Sk y cdepi
KopropaTMBHOro Npasa, Tak i B NOTOYHIM IOPUAMYHIN NPaKTULi B LiNOMY.

BuieBkazaHe TBepKEHHS MigKPINMOeTbCAa TMM (akTOM, WO BiAHOCHO HedaBHO OyB
npunHATUIN 3akoH YkpaiHu Big 17 BepecHsa 2008 p. Ne 514-VI «[po akuioHepHi ToBapuUCTBa», IKUM
Oynn BHEeCeHi 3Ha4Hi 3MiHM B 0 KOPNOpaTUBHOIO 3aKOHOAABCTBA YKpaiHW, WO CTOCYTbCH, nepL
3a BCe, CUCTEMU 3aXUCTy KopnopaTneHux npas [1].

Mepen T™MM sK po3rnagaTy NUTAHHS 3axXUCTY MpaB Y4YacHUKIB Kopropaui Bif, HeApyXHixX
(BOPOXMX) NOrNMHaHb, HEOOXIAHO BM3HAYUTW, WO PO3YMIETLCH Mig UMM TepmiHOM. 3o0Kpema,
BignoBigHO A0 onoXeHHs1 NPo NOpPsSAOK NoAaHHA 3asB 40 AHTUMOHOMOSBHOIO KOMITETY YKpaiHu
npo nonepegHe OTpUMaHHA OO3BONY Ha KOHUeHTpauito cyb’ekTiB rocnogaptoBaHHs ([1onoxeHHs
Npo KOHLIEHTPALi0) HeapyxHiM € npuabdaHHA, HabyTTa B iHLWMI CNOCIO Y BNACHICTb, OOEPXaHHA B
ynpaBniHHA (KOPWUCTYBaHHS), HabyTTa B iHWWA cnoci® y BRAcHIiCTb, OAepXKaHHA B yrnpaBniHHSA
(kopucTyBaHHA) YacTok (akui, naiB), Wo 3abe3neyye JocsarHeHHs abo nepesuvweHHs 25, 50
BiJCOTKIB rONoCiB y BMWLUOMY OpraHi ynpaeniHHA cy0’eKTa rocnogaploBaHHsa, y ocib, ski He
3[iACHIOITL KOHTPONb Hah HWMM, MpU BiAMOBI LbOro cyb’ekTa rocnofaptoBaHHsi HagaTu 3asiBHUKY
(ynoBHOBaXeHi HUM 0cobi) iHchopmauito, HeobXigHy ANs odepXaHHst 4o3Bony opraHiB KomiteTy
(n.1.2.10 paHoro MNonoxeHHs) [2].

BiTumaHsiHa i 3apybixkHa Hayka €avHi B NUTaHHI Noginy 3nuTTiB i MOrMUHaHb Ha JOOPOBINbHI i
HeapYXHi (BOpOXi), MpOTe AOCUTb YacTO BITUM3HSAHI IOPUCTU NNYTalOTb ABa NOHATTA: «HEAPYXHE
nornMHaHHsA (NpyuAabaHHs)» | «MOrMMHAHHS i3 3aCTOCYBaHHAM HE3aKOHHUX MeTodiB». Y 3B'A3Ky 3
UMM, BapTO 3a3HA4MTW, WO [darieko He KOXHE HEeOPYXXHE MOrNUHAHHSA HOCWUTb HE3aKOHHWM
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xapakrtep. lNornMHaHHa Mae KpUMiHaNbLHUIN XapakTep TiflbKM TO4i, KONW KpiM 3aranbHOro NoHATTS
«HEOPY)KHE MOMMMHAHHSAY» 3'ABMSAOTLCA O3HaKM HE3aKOHHOro nornvHaHHA. OTxe, 3a CBOEH
NpMpOoaO HEAPYKHE MOTNIMHAHHA MOXe MaTu SIK 3aKOHHWI (i3 3aCTOCYBaHHAM NeranbHUX MeToaiB
HabyTTs KOHTpOM Hag Ccyb’eKTOM rocrnogaptoBaHHA), Tak i He3akoHHUM xapaktep ( y pasi
3aCTOCYBaHHSl CUMIOBUX 3aXO4iB 3axXOMMEHHs MaWHOBMX KOMMIEKCIB NignpuemMcTs i T.4.). Takum
YMHOM, 3 TOYKM 30pYy POPMU BUPAXKEHHS, HEOPYXKHI MOrMMHAHHA MOXHa po3dinuTi Ha NpaBoBi Ta
HenpaeoBi.

B pamkax paHoi ctaTTi 6yayTb pO3rNsAHYTI 3aKOHHI (neranbHi) HegpyXHi NOrnuMHaHHA, nig
AKUMU MW PO3YMIEMO KOMMIIEKC 3axofiB, 3AiNcHIOBaHMX ocoboto abo rpynoto ocib, 3 meTow
npuabaHHs OAHIE KOMEPLINHOK OpraHisaLielo KOHTPOM Hapj iHLWOW, B CMTYyaLil, KONu 4YacTuHa,
abo BCi yyacHuKM (akuioHepu) opraHisauii, fsika nornMHaeTbCd, abo opraHn ynpaBmniHHS
(MeHeXMEHT) AaHOoi opraHisauii BUCTynalTb NPOTU Nepexony KOHTPOM Hag opraHisauieto oo
nornuHatoyoi kopropaduii. CyTb BOPOXOCTi MOMMHAHHA B OAaHOMY BUMNAAKy BUSIBNSIETbCA HE B
npaBoBOMY Nofi, a y cdepi ynpaBniHHA opraHizauieto. Tak, y4aCHWKM KOMEpPLiMHOI opraHisadii
MOXYTb BUCTYNaTW NPOTU MOrMMHAaHHA, OCKINbKW Le, 9K npasuno, Bede A0 BTPATM MOXIUBOCTI
KepyBaTu opraHisauieto.

Ha npaktuui € 3aranbHOBM3HaHOK AyMKa Mpo Te, Lo KoprnopaTuBHI MpaBa 3axulaloTbCca B
pamkax 3aranbHUX MONOXEHb UMBINLHOrO 3aKOHOAABCTBa MPO 3aXWUCT LUMBIMbHUX MpaB Ta
nonoxeHb cT. 167 Nocnogapcbkoro kogekcy Ykpainu [3]. MNepw 3a Bce, My roBopumo npo rnasy 29
LinsinsHoro kogekcy YkpaiHu (3axucTt npaBa BNacHOCTI), B SKill BCTAHOBMNEHO NpMbnnM3HMIn nepernik
CcnocobiB 3axuMCTy UMBIMbHMX MpaB, 30Kpema, BWU3HAHHA MpaBa BNACHOCTI, BiAHOBMNEHHS
CTaHOBULLA, SIKe iCHyBano OO0 MOPYLUEHHS npaBa BMACHOCTI, | MPUNWHEHHS AiA, WO MOpPYLWYTb
npaBo BNacHOCTi abo CTBOPIOOTL 3arpo3y NOro NopyLUeHHs i T. 4.[4].

OaHuM i3 NpobneMHMX MUTaHb, WO MakwTb Micle B pamkax OOroBOpeHHs1 3MmicTy rnmaeu 29
LnsinbHoro kogekcy YKpaiHu, € MUTaHHA Npo Te, Y4 MOXHa BBaXkaTu nepenik cnocobiB 3axucTy
LUMBINbHUX MpaB, BCTAHOBMIEHMX Y 3a3HauYeHiln CTaTTi, 3aKpUTUM 4n BIigKpUTUM. [lpn BU3HAHHI
nepeniky 3axucTty npaB 3akpuTuM, Oyab-AKa noO30BHa BMMOra, CccopMynbOoBaHa iHaKLe,
aBTOMATUYHO MiOnArae BiOXWIEHHIO SIK HEHanexHa. FAKWO X BW3HaBaTW, WO nepenik cnocobis
3axXUCTy MpaB Mae BIiOKPUTWUIA XapakTep, TO cyd 3000B'A3aHWUA PO3rMsHYTU MO CyTi Oyab-siky
NMO30BHY BUMOTY, HE3anexHo Bif TOro, ik BOHa cpopmynboBaHa i kBanicikoBaHa no3nBadem.

3axucHi MexaHiamu - Le creuianbHi 3ax0au, Lo BXMBAKTLCH KOMEPLUIVHOK opraHisauieto 3
MeTo  3anobiraHHa abo nNPUNMHEHHA BOPOXOro MOMMMHaHHA. Taki  3axoaM  MOXYTb
3aCTOCOBYBATMUCH 3 METOK 3HWKEHHS EeKOHOMIYHOI npuBabnuBOCTI MOrMUHAHHA, 36inbLUeHHS
BUTPAT NPV NOIMUHAHHI, OTPUMAaHHSA TUMYaCOBOI BICTPOYKM AN CTBOPEHHS 3acobiB 404aTKOBOro
3axucTy.

Mu nponoHyemMo po3AinuTK cnocobu 3axucTy MNpaB y4YacHMKIB Koprnopaui Bifg HeApyXKHiX
nornvHaHb Ha ABi rpynu:

1) cypoBi cnocobu 3axucTy;

2) HecyaoBi cnocobu 3axucTy.

CypogBi cnocobu 3axucTy 3acTOCOBYIOTLCA B TUX BUNAAKax, KON Npu NOrfMHAHHI Mano micue
MOPYLUEHHS YMHHOIO 3akoHogaBcTBa. [1o Takmx crnocobiB 3axMCTy MOXHa BiOHECTWU: BU3HAHHS
npaesa BNacHOCTI, BiOHOBMNEHHS CTaHOBWLLA, fIKe iCHyBaro A0 MOPYLIEHHs MpaBa BracHOCTI,
NPUNUHEHHS AN, WO NOopyLyoTh NpaBo BriacHOCTI abo CTBOPIOITL YMOBU AN MO0 NOPYLUEHHS,
NPUCYAXeHHSA 40 BUKOHaHHSA 0DOB'I3Ky B HATYpi Ta OCMOPIOBaHHA Nepexoay npasa BMacHOCTI.

HecynoBi cnocobu 3axucTy €, nepw 3a BCe, NMPEBEHTMBHUMW i CNpsMOBaHi Ha Te, WoO6
3pobUTN MOMMUHAHHA MeHLW NpvMBabnveBuM AN MNOrMMHAaKYO0I KOMEpUInHOI opraHidadii. JJo Hux
MOXHa BIOHECTU: BHECEHHA 3MiH [0 YCTaHOBYMX [OOKYMEHTIB, «OTPYWHI Mirynku», «30MnoTi
napawlyTuy, YKrnageHHsa yroan Mix ydacHukamu (akuioHepammn) Ta iHLui.

Mpouenypw 3nUTTS i NOrMMHAHHA B AaHUM Yac Hanbinbw noBHO BperynboBaHi B CLUA, ge
KOXEH LITaT Mae 3aKOHOOABYMIW akT, WO BCTAHOBMIOE MOPAOOK 3MMUTTIB i NOMMUHAHbL Koprnopadin,
ToMy cnpofyemo npoaHanidyBaTu [OCBi4 Ui€i KpaiHM B MUTaHHSX 3axucTy MNpaB Y4YaCHUKIB
Koprnopaui Bi HeOPYXXHiX MOrfMHaHb | BU3HAYUTU MOXIMBICTb 3aCTOCYBaHHSI Takux crocobiB B
YkpaiHi 3 ypaxyBaHHSM YMHHOIO 3aKOHO4ABCTBA.

BinbLwicTb NpeBEHTUBHUX 3ax0AiB, K MW BXe Big3Hayanu, CrpsiMoBaHO Ha 3HWXKEHHSA LIHHOCTI
KOMnaHii-uini. Hanbinblw nowmpeHnm MexaHiamMom Mpu LbOMy € BBEAEHHS B YCTaHOBYi AOKYMEHTU
Koprnopauii MofoXeHb, CNPsSIMOBaHMX Ha YCKMagHeHHs npoueaypu nornvHanHs [5, 40]. Len
MeXaHi3M BiJHOCUTLCA [0 CTPYKTYPHUX METOAIB 3axXUCTY, AKi NPUNMalOTLCHA KOMMAaHIE 3aBYacHo i
npusHayeHi Ansa 3anobiraHHss camoi cnpoby BOPOXOro 3axomnseHHs.

3okpema, B cTatyT komnaHii Moxe OyTW BHECEHO MOJIOXKEHHS MPO €eLleNloHYyBaHHA pagu
OVPEKTOpPIB, L0 BCTAHOBIE CTPOro perrnamMeHTOBaHWM MNOpSOoK nepeobpaHHs WMOro YreHis.
EwenoHoBaHa paga AWPEKTOpIB, siK NpaBumno, € eeKkTUBHOW, SKLLO B CTaTyTi BCTAHOBMEHO He
MeHLLEe TpbOX KNaciB AMPEKTOpiB, 3akpinneHa 3abopoHa 3BiNbHATU OMPEKTOpiB 6e3 NpuyuHU
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(nmigcTaB, BCTAHOBMEHUX CTATyTOM), a akUioHEpU He MatTb npaa 36inblIyBaTK KiNbKiCTb YIEHIB
pagu AMPEKTOpiB | 3anoBHIOBATW BaKaHCii HOBUMM ocobamu. TakumM YMHOM, akuioHepy, Lo
30CcepeamB y CBOIX pyKax 3Ha4YHy KinbKiCTb akuiv, 4OBeOETbCs NPOWTM Tpy npouenypy Bubopis go
pagu OUpPeKTopiB, WO He [J03BONWUTb OAepXaTu WOMYy MOBHWWA KOHTPOMb Hapg Kopropauieto
NpOTArOM TPMBAJIOrO Yacy, HaBiTb NIiCNA NpUADOAaHHS KOHTPOMBHOrO NakeTa akuin.

Bneple Takun cnocib 3axucTy Big HegpyxHix nornvHaHb 6yB 3actocoBanun B 1920 poui, a
CbOroHi MONOXeHHs npo GaraTtocTyneHeBi BMOGOPWM UMEHIiB pagn OMPEKTOpIB € Binbll HidK Yy
NONOBMWHI yCTaHOBYMX OOKYMeHTIB kopriopauii CLUA, akuii akmx obepTatoTbea Ha Bipxax [6, 46-55].

Y kpaiHax €C BignosigHo go Aunpektunsu Big 21.04.2004 Ne 2004/25/€C npo nornnHaHHA (aani
- OvpektnBa) Mipa nNpo CermMeHTOBaHy pajy AUPEKTOpiB no3baBneHa HPUAUYHOI cunu nicns
OOCArHEHHS1 KOMMaHIE-NornMHa4YeM NeBHOI MOPOroBoi BENMYNHM nNpu ckynui akuii (75% kanitany,
CMNOMy4YEHOro 3 pU3NKOM), OCKINbKM 1T 3aCTOCYBaHHSA «3HMXYE AO0OPOBYT akuioHepiB i BIAXMNAETbCA
Big mpuHumnie OupektuBn». OpgHak Le NpaBuio BigHOCUTBCA 00 (akynbTaTUMBHUX MOSIOXKEHb
OupekTuem i Tomy ans komnarin €C gaHa TakTuka € Linkom gocTynHoto [7, 18-29].

e ogHUM npeBeHTMBHMM CMOCOOOM 3axXMCTY Bif HEOPYXHbOrO MOMMIMHAHHA € TaK 3BaHi
«OTPYWHI Nirynkuy - WiHHI nanepu, BUMNYLLIEHiI OpraHisauieto 3 MeTol 3pobuTtu ii MeHWw NpnBabnmMBoto
B 0YaxX BOPOXOro nokynus. 3asHa4yeHun cnocid 3axmcTy Big HeApYXHIX NOrnMnHaHb 6yB BUHAWAEHWA
aMepuKaHCbKMM HPUCTOM, WO crneuianidyeTbcs B 0obnacTti nornnHaHb-MapTiHom JlinToHOM, sikuia
BuKopucToByBaB ix B 1982 p. ansa 3axucty EL Paso Electric Big General American Oil, a Takox B
1983 p. nig yac cygoBoro npouecy y 3B'dA3Ky 3i cnpoboto nornvHaHHa Brown Foreman komnanii
Lenox [8, 218].

«OTpyrHi nirynkn» € JOCUTb MOLIMPEHMM 3acobOM 3axuCTy Bid4 HeAPYXHIX MOrMWHaHb i B
3aranbHOMYy BWUMMA4i SBNATb COGOK  BUNYLLEHI KOMEPLIiMHOK OpraHisauieto UiHHIi  nanepw,
pO3MilLieHi MiX 1T akuioHepaMu i fatoTb IM NpaBo Ha BUKYN LOAATKOBOI KiNIbKOCTI 3BUYAMHUX aKLin
opraHisauii npy HacTaHHi NeBHOI NoAii. YMOBOW Ansi BUKOPUCTAHHA nNpaBa BUKYMY akLii B TaKOMy
BMNagKy Moxe ctat Oyadb-sika cnpoba 3MiHM KOpNopaTUBHOIO KOHTPOSO Haz opradisauieto [9].
3asHaueHnin cnocid 3axucTy nepepbadae 30inblUeHHS CTaTyTHOrO Kamitany TOBapuCTBa, LWO
MOrMMHAETBCSA, LUMSAXOM PO3MIlLleHHs] OOAATKOBMX akui y MeXax KinbKocTi i kaTeropi (Tunis)
OronioleHnx akuin. B ycTaHOBUMX OOKyMeHTax KOMepLiAHOI opraHizauii nepegbavaerbes, Wo y
pasi HeapyXHbOro MOMMWHaHHS akuioHepu OTPMMYIOTb MPaBO KynyBaTW akuii CBOEI koMnaHii 3a
LiHOK Oinbll HU3BbKOK, HiXX PUMHKOBA - «BHYTPILUHS OTpyWHa nirynka», abo akuii nornvHaro4oi
KOMMaHii 3i 3HAYHMM OMCKOHTOM (3HWMXKKOIO) - «3OBHILLUHA OTpyMHa nirynkax». lMogibHi mexaHiamun
iCTOTHO 36inbLUYOTb BAPTICTb MOMMUHAHHSA, POBNAYN HEAPYKHE NOrMMHAHHSA HEBUTIOHVM.

NeriTumHicTb MeTOOY «OTPYMHOI Nirynkvu» Byna niaTBepaxeHa B amepukaHcbkmx cygax B 1985
poui. B gaHun vac 6Ginbwe 90% amepukaHCbKUX KOMMAaHIA BUKOPUCTOBYKOTb BKa3aHWN MeTon,
3axXUCTy Bif HeOpPYXHiX NorfmMHaHb. [1paBo Ha MOro BUMKOPUCTAHHSA 3akpinieHo B 3aKOHOOaBCTBI
OaraTbox WTaTOB [6, 46-55].

OvpektvBa €C BKkNOYMna «OTPYWHY MirynKy» B po3psg 3axoAiB, WO 3HMXKYTb 006pobyT
akuioHepiB i BigxunaoTbea Big npuHuunie Oupektneu. OgHak Ha HalioHanbHOMY PiBHI Lien 3axig
CaHKUiOHOBaHO, 30Kpema, paHLy3bkuii MapfameHT npauloe Haa pPO3BUTKOM iX HOBOTO
3aKkoHoaaB4yoro peryniposaHid [10, 112-116].

Takox BapTO 3ragaTu Npo Takui Cnocib 3axvcTy Big HEAPYXHLOrO MOMMUHAHHSA, K «30M0TWN
napawyT», SKUn sBrsie cobolo cneuianbHy yrogy nNpo KOMMEHcauilo, 9ka yKnagarTbCs 3 BULLUM
KEpiBHMLTBOM KOMEpLiMHOT opraHisadii. CnoBo «3010TUN» BMKOPUCTOBYETLCA B JAHOMY BUMNAAKy,
TOMYy L0 YNpaBniHUi, WO MalwTb TaKi MOJMOXEHHS Yy CBOIX TPYLOBUX [OroBOpax, OTPUMYHOTb
BUKMIOYHO BWCOKY KOMMEHCALi0 MpM HacTaHHi MNeBHUX YMOB. «30MOTi MNapawyTu» MOXyTb
3aCTOCOBYBATUCA $SIK Yy SIKOCTi MPEBEHTMBHOrO, TaK | akTMBHOro 3acoby npu 3axucTi Big
HeApPY)XHbOro MOrnuHaHHA. Bunnatu «3onoTux napawyTiB», 0COOGNMBO LWOA0 BEMNUKUX MOMNHAHD,
CKnagawTb HeBenukun BIiACOTOK BiA 3aranbHOI LiHM MOKYMNKW, TOMYy, Chnif BpaxoByBaTW, LWO
3aXUCHWUI ehekT Takoro 3axody BiJHOCHO Manuin. Pasom 3 TMM BOHU MOXYTb BUKOPWUCTOBYBaTUCS
HanepenoaHi BOPOXOro MOrfnHaHHs, LWob 3pobuTn KOMEpLiHY opraHisadiio MeHL npuBabnmeoo
Ans 3arap6HuKiB.

Tunosa ans CLWA yroga npo «3onotun napawyTt» nepegbadae pas3oBy BUMMAaTy BULLUM
KepiBHMKaM KOMMaHii, 3 SKUMK yKnageHo Taky yrogy, B pasi ix gobposinbHOro abo npmMmMycoBoro
3BiNbHEHHS [8, 247].

Cyma KomneHcauii 3a3Bu4an BU3HA4YaETbCA PiYHOI 3apniaTol cny60oBLUs Ta NOro TPYAOBUM
ctaxem. Hanpuknag, yroga no «30m0TOMy napawyTty» MoOxe nepegbadatn OTpUMaHHS
3BiNlbHEHVM MpPaLiBHUKOM CyMM, LLO AOPIBHIOE AEKINTbKOM PIYHUM 3apOBiTHUM nriaTam 3 MOXITUBUM
BKIMIOYEHHSIM B OCTaHHIO TaKOoX NpeMiit 3a NeBHY KiNbKiCTb POKIB.

Po3wmip «3onotoro napawyTta» CTaHOBWTb, SK NPaBKIIO, TPU piyHi 6A30Bi 3apnnaTty NMAKC pisHi
popatkosi Bunnatu. Tak, B 2001 - 2003 pp.. cepeaHin posmip «3onoToro napawyTta» Ans
reHepanbHUX OMPEKTOPIB TUCAYi HaMbINbLLIMX aMepuKaHCbKMX Kopropauin cknaes 16,5 mMnH. gon.
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KomneHcauis reHepanbHomy aupektopy Citigroup Inc. k. Pigy cknana 30 mMnH. gon. nsoc
wopiyHa Bunnata B 5 mnH. gon. goBiyHo. «[lapawyTt» rmaeu General Electric kpim rpowwoBmx
BUMMNAT BKIOYAB MPaBO KOPWUCTYBAHHS KOPMOPaTMBHUM MiTakoM, MiCUA B foXax Ha crafioHax,
KBapTUpy Ha MaHxeTTeHi, 0coBMCTOro cekpeTaps, YeHCTBO B ronbd-knydi Ta iHWi npusinei, ski
30inbwKnNKM BapTiCTb «napatuyTa» Oinbw Hixx Ha 50% [11, 45].

MigpcymoBytouM BULIECKA3aHe, MOXHa BiA3HAUYNTW, WO «30M0TUA MapawyT» MOXHa
posrnagaTtu 9K 3acib 3axucTy Bi4 HEAPYXHIX NOMMUHaHb NULLE B CYKYMHOCTI 3 iHWunMK cnocobamu,
npy LbOMY HeODXigHO BpaxoByBaTW, WO YMM BULLE BapTICTb KOMEpLINHOI opraHisauii Lo
NornNMHaeTbCHd, TUM cnablie 3axMCHUA BANMB, SKUN YUHUTBCA «30M0TUM MapallyToM» Ha
NPUAHATTA PiLLIEHHS NPO NOrNMHAHHS KOMEPLMHOK opraHi3alieto - arpecopom.

Mopsag 3 BuLWEBKa3aHUMM MPEBEHTMBHUMU CMOCOOaMu 3axuCTy Big NOrMWHaHb, BUAINATb
TaKoX 3aXUCHi 3axodu, LLO 3aCTOCOBYIOTLCH Be3nocepeaHbo B NpoLEeci NOrMMHaHHS.

Tak, ogHUM 3 HamarpecuBHIUMX 3axXUCHMX 3axofiB € crnpoba 3axOonneHHsi KopnopaTUBHOIO
KOHTPOMO HaA KOMEPLINHOK OpraHisauieto-arpecopoM LUMSXOM npuabdaHHA  akuin  (4acTok)
OCTaHHbOI. Hanpuknag, SKWO KoMepuiiHa opraHisauiss Mae B CBOEMY PO3NOPSAMKEHHI AOCTaTHI
¢iHaHCOBI pecypcu, BOHa MOXe BUCYHYTW LWOAO MOrfMHao40i KOMMaHil 3ycTpiyHy Npono3uuito Ha
npuabaHHss KOHTPONBbHOIO NakeTa akuid (4acToK y4vacTi B CTaTyTHOMY Kanitani). Ak npaBuno,
AaHun 3axig He nepecnigye MeTu MOMMWMHaHHA opradisaudii-arpecopa, a CnpAMOBaHUW Ha WOro
BiQNAKyBaHHs, ane npu npuabaHHi HeolXigHOI KiNMbKOCTI akui (4acTok) nornmMHaya MOXHa
aomMorTtucs, wob paHile iHiuinoBaHe nornvHaHHa 6yno 3ynuHeHo. [daHa Taktuka B CLUA Hocutb
Ha3By Pac-Man Defense (3axuct lNek-MeH).

HeobxigHO Big3HauWTK, WO AaHUA cnoci® 3axmMcTy AOCTYNHWA TiMbKA KOMMAHISAM 3i CTiMKUM
(PiHAHCOBUM CTaHOBULLEM, @ TaKOX KOMMAHIAM, SiKi MOXYTb aKymMynioBaTW BENMWKY KifbKiCTb
rPOLUOBMX KOLUTIB, Y TOMY YMCAi NO3MKOBUX, TaK K TifIbKM KOMeEpPLiNHA opraHisauis, ska 3Ha4yHO
nepesepLUye NornuHayva BifbHUMU DiIHAHCOBUMW pecypcamm, MoXe po3paxoByBaTU Ha ycrillHe
NPOBEAEHHSA TaKOro 3axXucTy.

LLle ogHMM akTUBHUM cnocoboM 3axMUCTy Bif HEOPYXKHIX MOrMUHAHb MOXHA Ha3BaTW 3BOPOTHIN
BUKYMN akuil, CyTb SIKOro Mnosisirae B TOMYy, LLO KOMepUiiHa oOpraHisauis npurimae pilleHHs npo
3MEHLLEHHSI PO3MipY CTaTyTHOrO Kanitany LWASXoM BMKYNY paHille BUNyLEHMX aKLin.

Mpwn BUKOpUCTaHHI AaHoro cnocoby 3axucTty HeobXxigHO BpaxoByBaTU HACTYMHE:

- BUKOPWUCTaHHSA 3BOPOTHOrO BUKYMYy pobuTb HEMOXNUBMM 3acTtocyBaHHs Pac-Man Defense,
Tak AK TakoX  BMMarae  HasBHOCTI  3HA4HOI  KiNbkOCTi  (piHAaHCOBMX  pecypcis;
- 3BOPOTHWMA BWMKYNn poBWUTb HEOOCTYMHUMW  ANS  KOMMaHii-arpecopa  KynneHi  akuii;
- [JdaHa TaKTnka 3axucty  3anobirae NoTPanmnsHHIo akuin o CMEeKynsHTIB,
AKIi MOXYTb CNPUATU akyMynsuii 3Ha4YHOro nNakeTa akuin y KOMMaHii-nornmHaya, OCKinbkn OCHOBHA
MeTa iXHbOI AisiNbHOCTI — NpoAax LiHHUX nanepiB Oyab-KOMY, XTO rOTOBWUIA 3annaTUTN HandinbLy
LiHy;

- MpuM 3BOPOTHOMY BUKyMi BiAOYBa€ETbCA 3MEHLUEHHSI KifbKOCTi akKuil 3 OgHOYacHUM
30iNbLIEHHAM KiNbKOCTi TFOMOCIB Yy BiAHOCHOMY BUPaXEHHi, WO MOXe [OMOMOITU BiOHOBUTH
KOpropaTUBHUI KOHTPOINb B OpraHisau,ii.

3a3HayeHa TakTUKa 3axucTty Moxe OyTu peanisoBaHa LMASXOM MNPUAHATTS 3aranbHUMMK
300pamMu  akuUioHepiB TOBapuUCTBa pillEeHHA MNPO 3MEHLUEHHA CTaTyTHOro Kanitany Lunsixom
npuabaHHs TOBapUCTBOM YacTWHM akuil 3 MEeTOK CKOPOYEHHS X 3aranbHOi KifbKOCTi, @ Takox
LWAAXOM noraweHHs npugbaHmx abo BMKyNneHux TOBapMCTBOM akuii BignoBigHO Ao 3akoHy «[1po
akuioHepHi ToBapucTBa». PiweHHA 3aranbHWX 300piB akuioHepiB i3 3a3Ha4YeHoOro mnuTaHHSA
NpMMMaETbCA BiNbLUICTIO rONOCIB aKLiOHEpPIB - BMACHUKIB roNoCyH4MX akuin ToBapucTea, ski 6epyTb
yyacTtb y 36opax.

Konu komepuiiHa opraHi3auis € MeTo HebaxaHoi nokynku abo 3arpo3n MOoKynku 3 OOKy
NOTEHLINHOrO MOKynus, BOHaA MOXe 3BEpHYTUCHA 3a [JOMOMOrow [0 APYXKHbOI KOMepuidHol
opraHisauji, sika 6yge kpawum nokynuem. Taka cTpaTeris oTpyMana Hasey «Oinui nvuap». Ak
npasuno, 3 «6inum nuuapem» pocsraeTbca yroga npo Te, Wo BiH He Oyae po3npogaBatu B
noJanbLlUIOMy akuii Ta akTUBM KOMMaHii, 3BiNbHATU OCib, SKi KepylTb oOpraHisauielo, a Takox
BHOCUTW iHLLi iICTOTHI 3MiHM B OisiNbHICTb OpraHisadii.

MpakTuka BMKOpUCTaHHA «b6inoro nuuaps» wupoko nowwvpeHa B CWA. B €C uen 3axuct
BMKOPUCTOBYETLCS B OKpeMMUX KpaiHax, npote [Oupektnea €C Bknoumna ii B psig 3axopnis, O
3HWXYOTb JOOPO6YT akUioHepIB i BiOXMNSATLCA Big NpuHUMMIB JMpPEeKTUBK.

MigcymoBytouM BUKMazeHe BuLle, BapTO 3a3HaYUTK, LLO HEKOHTPOSbOBaHI Npouecu 3nuTTS i
NOrnMHaHHSA CTaHOBMATL HeBe3neky sk AN cyb’ekTiB rocnogaploBaHHs, Tak i A EKOHOMIKM KpaiHu
B uinomy. LinBinbHUM kogekcoMm YkpaiHu (rmasa 29) Ta ocnogapcbkum kogekcom YkpaiHu (cT.167)
nepenbavyeHo 3axMCT MpaB  Y4YaCHUKIB KopnopaTuBHUX BigHocuH. [MpoTe go cygy cyO’ekT
rocrnofapioBaHHsi MOXe 3BEPHYTMCb NULLIE MiCnsa TOro, sk Moro npaea OyayTeb nopylleHi. Pasom 3
TWM iCHYIOTb Tak 3BaHi «HECy[oBi» (NPEBEHTMBHI) cNocobu 3axMCTy NpaB y4acHUKIB kopriopadii, sk
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wmpoko BukopuctoBytoTbes B CLUA Ta kpaiHax €C i goBenu cBoto edekTuBHiCTb. Po3rnaHysLin
AesiKi NPeBEHTMBHI cnocobu NpMxoaMMO A0 BMCHOBKY, LUO BCi BOHW 6e33anepeqyHo MOXyTb OyTu
BMKOPUCTaHI B MEBHMX MOAENAX 3aXMCTy BigNOBIAHO 4O YMHHOIO 3aKOHOAAaBCTBa (30KpeMa LUMSXOM
BHECEHHS1 3MiH i OOMOBHEHb fIK A0 3akoHy YKpaiHum «[po akuioHepHi ToBapucTBa», Tak i Oo
LUmeinbHoro Ta [locnogapcbkoro koaekciB). Amke 3akOHOOABCTBO, SIKe He BpaxOBYE [AOCBIg
3apybikHMX KpaiH He B 3MO3i CaMOCTIHO BUPIWUTKU Npobnemy HeapyXHiX MOrfvMHaHb Ta AaTtu
BMEBHEHICTb y4YaCHWKaM PWHKOBMX BIiAHOCWH B HadinHOMY 3axucTi iX BnacHocti. [Jo Toro x
PO3BMTOK MPAaBOBOroO perynioBaHHS CrnocobiB 3axuUCTy Bif HEOPYKHIX MOrfMHaHb € OCHOBHOM
YMOBOIO NiABULLEHHS iIHBECTULINHOI NPpUBaBNNBOCTI BITYM3HAHUX NiANPUEMCTB YKpaiHu.
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